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introduction
One year ago, on Oct. 12, Bloomberg LP’s Bloomberg Brief newsletter team published its first 

daily newsletter focused on corporate and municipal bankruptcies and restructurings. Scan the 

headlines of that first issue and you will find that little has changed. Municipalities are under 

stress. Alternative energy businesses and retailers are struggling to make debt payments and 

some of the largest Chapter 11 petitions involve businesses within the financial services indus-

try. We wanted to thank our readers for their interest and support. To celebrate that one year 

anniversary we are offering a collection of previously published interviews with leading industry 

specialists and restructuring practitioners. 
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Q: in which industry sectors would you 
see some restructuring?
a: We’ll see this process of adjustment 
playing out across every sector of the 
economy where leverage has been em-
ployed to facilitate the growth of a busi-
ness, but growth has not materialized. 
There will have to be an adjustment from 
the balance sheet that supported the 
model that people thought they had when 
the economy was growing to the one that 
we actually will have, which is zero to no 
growth for the foreseeable future. it’s a 
process of adjustment. Financial restruc-
turing is always there to help strategic 
restructuring, not the other way around.

Q: if you were expecting more of this 
restructuring, we’re going to see more 
stresses then in the economy?
a: it is our expectation. Many companies 
were built on balance sheets assuming 
normal economic growth, two or three 
percent a year. But, in a world where 
economic growth is zero to one or one-

and-a-half those balance sheets simply 
don’t work. That puts a lot of stress on 
company operations. Revenues don’t 
grow at the rate expected. They can’t 
service the debt or pay down debt the 
way they expected, and therefore they’re 
going to have to restructure to reposition 
their strategies.

Q: what would those restructurings look
like? are we talking about spinoffs?
a: They may involve spinoffs. They may 
involve reduction in capacity, sale of units 
of the business that cannot support them-
selves. They may involve separating good 
and bad assets and doing different things 
with the good and bad assets.

Q: one of the things that may arise 
from all of these restructurings is more 
layoffs, right? are we going to see that 
increase in the months to come?
a: i think you are going to see that be-
cause companies are going to get more 
conservative about their own economic 
prospects. They are, therefore, not going 
to invest as much in projects which might 
require more labor. And, they’re going to 
continue to reduce costs because they can 
control that. you’ll see more and more of 
that over the next few years.

Q: you’ll see restructurings, but not 
outright bankruptcies?
a: The culture of restructuring has 
changed. in past years, past decades 
restructuring a company was the last thing 
that a company wanted to do. They fiddled 
around the edges and they postponed 

tough decisions until they absolutely had 
to do a restructuring. And that was nor-
mally then done in Chapter 11 or in a dis-
solution of the company. Companies are 
realizing more and more that engaging in 
a restructuring activity prior to bankruptcy 
– prior to the necessity for bankruptcy – is 
often a better way to go. A better restruc-
turing can take place, better arrangements 
with debtors and with other constituents 
can be made so that the company doesn’t 
have to actually go into default. Or, if it 
does all the agreements were laid out 
ahead of time. So, they will be engaged in 
advisors earlier in the process before the 
necessity to actually file.

Q: is that what we’re seeing with Kodak?
a: yes. in the case of Kodak they are 
quite correctly trying to buy more time to 
establish their turnaround plan. And if they 
can find the financing that allows them to 
do that, that’s a logical thing to do. Again, 
no bankruptcy, no default and in fact many 
of the largest transactions that we’ve 
been involved in over the last 15 years did 
not go to bankruptcy and did not have a 
default. They were financially-driven re-
structurings that got no attention because, 
by definition, they didn’t go bankrupt. So 
we’re going to see that become a very 
dominant trend in the next cycle which will 
begin probably in the next year where the 
capital markets are much more under-
standing of these kind of circumstances 
and will finance companies that have bal-
ance sheet issues, but are fundamentally 
good companies. That’s a very important 
factor underlying what we think will hap-
pen in the next few years.

Slower-than-expected economic growth 
likely will force many companies to re-
structure their balance sheets and much 
of that will be done outside of a bank-
ruptcy court, according to Ken Buckfire, 
chief executive of miller Buckfire, and 
harvey golub, the restructuring firm’s 
chairman. The Miller Buckfire executives 
said this next wave of restructurings likely 
will occur in the next year. Both executives 
were interview by Bloomberg Television 
on Wednesday. The following are excerpts 
from that interview.  

Q&A Buckfire sees More restructurings Out Of Court Amid Anemic economy

sold this week

Nomura Holdings, Inc. is signaling plans 

to begin competing in the U.S. retail market 

for structured notes.

the tokyo-based firm filed a prospectus 

with the Securities and exchange Commis-

sion on Sept. 8 that would allow it to
 issue 

registered structured notes this year. there 

are currently no Japanese firms among the 

16 banks that have issued SeC-registered 

notes this year. 

the decision reflects the growing interest 

in the market, where a total of $31 billion of 

SeC-registered structured notes have been 

sold so far in 2010. (See table at right).

Nomura spokesman Peter truell in New 

york declined to comment.

the registration is the first step in offer-

ing notes under a medium-term notes pro-

gram which may include fixed-rate notes, 

floating-rate notes or structured notes 

linked to the performance of securities, 

commodities, foreign exchange rates, or 

an index or basket of such assets. A spe-

cific offering would require additional in-

formation to be filed. 

Nomura is ranked 27th among banks that 

issue structured notes in european mar-

kets, according to Bloomberg. the bank 

underwrote at least seven issues totaling 

U.s. note volume grows 10 Percent in august

Banks have sold $4.98 billion of structured notes to individual investors in the U.S. in August, 

a 10 percent increase from July, and the largest monthly volume so far this year, according to 

filings with the Securities and exchange Commission that were compiled by Bloomberg. 

Sales may total more than $47 billion for the year should the current pace continue, exceed-

ing 2008 volumes when banks issued a record $38 billion of the notes, according to Struc-

turedretailProducts.com.

Morgan Stanley led U.S. issuers, selling $1.8 billion of notes in August, including $1 billion of 

15-year callable step-up notes, the largest SeC-registered deal in 2010 to date.

Bank of America was the second-largest issuer, selling $1.07 billion in notes. Goldman 

Sachs followed with $600 million.

the jump in total note sales was driven by an increase in new notes linked to interest rates. 

these notes made up 56 percent of the total dollar volume of sales in the month of August. 

this is an increase from an average of 21 percent during the first six months of the year. For 

a full break down of notes by asset class, see chart on page 6.

nomura Paves way to enter U.s. retail market       

Eksportfinans ASA

■■

 sold $22.3 million of 

three-month month notes that pay inves-

tors if the Standard & Poor’s 500 Index 

declines, according to a Sept. 9 SeC filing. 

the notes will pay investors five times any 

decline in the index. investors will take a 

loss directly proportional to any gain in the 

index between the issue date and maturity. 

the notes were placed by Merrill L
ynch & 

Co. for a 0.5 percent fee. 

CUSiP 282649177

Bank of America Corp.

■■

 issued $20.2 

million of ten-year, fixed-to-floating 

rate notes, according to a Sept. 3 SeC 

filing. the securities will pay an initial 

fixed interest rate of 6 percent per year. 

Beginning in the third year the notes will 

pay a floating rate of three-month, U.S. 

dollar Libor plus 1.75 percent, subject to 

a cap of 7.25 percent. interest will be paid 

quarterly beginning in December, 2010. 

Merrill &
 Lynch Co. distributed the notes 

for a 0.7 percent fee. 

iD BBG0014xQPt5

Bank of America Corp.

■■

 issued $21.3 

volUmes

$585 million in europe so far this year. 

in the U.S., Nomura has underwritten 11 

agency deals totaling $427.5 million, ac-

cording to Bloomberg data. these deals 

are not registered with the SeC.

Morgan Stanley 

$7,077,620,725

Bank of America 

$6,501,693,542

Barclays 

$4,641,729,777

Goldman Sachs 

$2,581,388,000

JPMorgan 

$2,321,516,843

Deutsche Bank 

$1,313,947,865

Citigroup 

$1,272,661,070

HSBC 

$1,123,344,632

RBC 

$1,122,978,150

Credit Suisse 

$1,074,326,181

UBS 

$1,073,904,928

SEK 

$903,568,500

Eksportfinans 

$793,395,379

Wells Fargo 

$122,991,000

RBS 

$114,857,000

BMO 

$59,350,000

09.10.10

Structured 

Notes
BRIEF  

U.S. Company Takeovers vs. S&P 500 Index

Comparisons

Daily Data

Yesterday’s Deals

Breaking Deals

GE aGrEEs to BuY ConvErtEam stakE For $3.2 Bln. 
The company is purchasing the 90 stake in the electrical equip-
ment maker from Barclays Private Equity Ltd. and LBO France.

Costa to lEavE lazarD this month. Ken Costa is step-
ping down as chairman of Lazard International, the bank said.

EBaY BiDs $2.4 Bln For Gsi. The acquisition drew the attention of law firms, as many 
as 10 of which are investigating whether GSI got the best deal for shareholders.

rio saiD in rivErsDalE sharE talks with Csn. Rio now owns 41.04 percent and 
declared the bid unconditional. 

nEws Corp saiD to pitCh mYspaCE Joint vEnturE with vEvo.Com.  News 
Corp. may exchange the Myspace social network for a stake in the new venture, according 
to three people.

sprint asks GovErnmEnt to BloCk at&t’s BiD.  Sprint said the industry would 
be dominated by two carriers, the combined AT&T-T-Mobile and Verizon Wireless.

lloYDs hirEs JpmorGan, CitiGroup For BranChE salEs. The sale may raise 
2 billion pounds ($3.2 billion) to 3 billion pounds, a person familiar with the talks said.

philippinE lonG DistanCE BiDs For rival. Philippine Long Distance Telephone 
offers about 74.1 billion pesos ($1.7 billion) for Digital Telecommunications Philippines.

CrEXus rEJECts starwooD oFFEr. Crexus opened a share sale that could pre-
clude the $254 million buyout proposed by Starwood Property Trust.

Traders that profit from mergers and 
acquisitions are betting the $1.8 billion 
takeover of Lawson Software will get 
trumped by a higher offer, with Oracle 
the most likely bidder.

Lawson Software, which counts 
billionaire investor Carl Icahn as one 
of its biggest shareholders, has risen 
4.4 percent above the offer of $11.25 
a share from Infor and Golden Gate 
Capital disclosed March 11, according 
to data compiled by Bloomberg. That’s 
more than any U.S. deal over $500 mil-
lion. Oracle, the second-biggest seller 
of business applications software, may 
buy Lawson, whose clients include 
Safeway and Volvo, Soleil Securities 
and Cross Research said.

Oracle stands to profit from Lawson 

oracle may bid for 
lawson Software 
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  ud dio do dip euissi. oboreet ilisim veros-
tinit acincil eumsan volor at. to enibh elessit 
iure dolorti onulputat amcommy nis nismod 
tis nim vel dolor sit irilis dolorem volobor 
sed tissed magna facip et num am ex enibh 
et estis alit do od dunt nim dolorem verit 
niatetue minibh et, consequisl iliquis nim 
do od dolore delendit wismod dolobore do 
od dunt auguerat luptatue coreet nos nulla 
feum atem zzriureros ad dunt la conullu 
tpatisl dolore delit praesto odignim quamet, 
sum vero commy nim velessenis nos dio 
odoloborper in hent non ent prat. Il dolor 
incinim quisi blaor sumsan vercidunt volore 
vel et dolenim dignis alisit adignim volobor 
eraesequisi.

Pute eugait delit lan ex erat, verosto dit 
ero euguera esectem zzriure diamet nos 
doluptat.

Lenim incidui ea conulla orercilit eugue 

consenis nonsequam nulputpat. Lit accum 
diam init, consecte magnissequat ad mod 
doloreet vulput wis dolore con vercilla am 
eu feu faciliquis nim irit ute esto essim ad 
delenis dolore vulla feumsandre vel utem 
erilisim velenibh enibh esto odo commy 
nonummy nos deliquisci te molore conse-
quip exer at. ut ex ea consequipsum aut alis 
num eraessed eugiat.elismodo lorerostinci 
blamet augue feugait prat.

Gue eum ad mod magna acilit vel ulput 
wis niam quam veleniam, quatet amet luptat 
nosel ullandio odoloreetuer irilit nullum 
dolessit ullam euissisim non eummod do-
loreet, quat, vulluptat ilis augait nosto odipit, 
venim iril ullute magna alit nit nosto consec-
tet, coreum nos augue vel eugiat, quatetum 
dolor suscinisisim ipsum vel ese commodo 
lumsan venismod tion henim inciduis dolum 
alit elenim qui et augait aciliquat ad magna 
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10y spreads: distance from HigHs

Jobs, Spending Data to Give early View on Japan, Oil impact

week ahead:

Consumer Spending, irish Losses, merkel Defeat

WHAT TO WATCH: Consumer spending in the u.s. prob-

ably rose 0.5 percent in February, a survey showed. st. Louis 

Fed president James Bullard called for a review on whether to 

curtail a plan to buy $600 billion in treasury securities. Ireland 

wants to share bank losses with senior bondholders, agriculture 

minister simon coveney said. Egypt plans parliamentary elections in september.

ECONOMY: February pending home sales, estimate 0% (monthly), 10 a.m.  march 

Dallas Fed manufacturing activity, estimate 17.6, 10.30 a.m.

COMPANIES: U.S. executives are starting to spend $940 billion in cash built up after 

the credit crisis. Takeovers topped $256 billion this quarter, Bloomberg data show. S&P 

500  companies authorized 38 percent more buybacks in 2011 than a year earlier, data 

compiled by Birinyi associates and Bloomberg show. 

GOVERNMENT: Libyan rebel forces advanced westward with support from nato 

air strikes. italian prime minister Silvio Berlusconi appeared in court for the first time in 

eight years. german chancellor Angela Merkel’s coalition was defeated in its south-

western heartland. Democrats are preparing a proposal for some $20 billion in addi-

tional spending cuts to offer to republicans, the Wall street Journal reported.

MARKETS: Treasuries fell, pushing yields to a two-week high, as the u.s. prepared 

to sell $35 billion of two-year debt today. Oil fell for a third day in new York.

as food and fuel costs increase and 

middle eastern political protests and the 

earthquake in Japan roil sentiment, how 

u.s. consumer spending and employment 

are holding up is of paramount importance 

to investors. releases on employment, 

personal income and spending, and man-

ufacturing in the coming week will provide 

early insight into how the consumer is re-

sponding to the shifting environment.

February’s personal income and spend-

ing statement will kick off a busy five days 

in financial markets on monday. income 

likely rose 0.4 percent in February, and 

spending, 0.5 percent, according to the 

consensus estimate of economists sur-

veyed by Bloomberg. 

While recent increases in employment 

will likely bolster income growth, the in-

crease may not be sufficient to offset the 

sharp rise in the cost of gasoline and food 

since the beginning of the year. in fact, 

the consensus estimate for a spending 

increase may be misleading, since much 

Harm Bandholz of UniCredit on  

corporate growth and stagnation  

for everyone else. 
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Q&a

Q: the credit environment today has 
gotten more difficult for companies. 
does this mean we expect an uptick in 
Chapter 11 filings?
a: The issue is getting down to the ability 
to refinance. people have been talking 
about the maturity cliff for a couple of years 
now. every time there has been a sugges-
tion there is a maturity cliff and it’s going 
precipitate either restructurings or Chapter 
11 cases, it hasn’t happened because the 
market either opened up. Or, the compa-
nies were able to refinance through new 
investors. There is no question credit is 
tightening. There was an article the other 
day in some publication that the banks are 
loaded with cash. They are not lending. 
They are certainly not lending to midcap 
companies. And, that’s where you are 
beginning to see some cracks with a very 
slight increase in Chapter 11 filings. There 
is a great reservation about actually seek-
ing bankruptcy relief. if you look at bank-
ruptcy cases of the last five years, less 
than five years, they are not what we would 
call the classic reorganization cases. They 
are primarily sale cases.

Q: these days we go to bankruptcy court 
to sell assets, either all of the debtor’s 
assets or some portion of them?
a: Or, an orderly wind down of the assets. 
The issue is that the world has changed 

in the last 20 years. in addition to get-
ting smaller, more inter-connected, more 
global, the whole dynamic of finance has 
changed. in 1978 when the Bankruptcy 
Reform Act was enacted the great bulk 
of credit was unsecured. And most of the 
provisions of the bankruptcy code were 
geared to dealing with unsecured credi-
tors. it is universally accepted that secured 
creditors have more rights than unsecured 
creditors because they have rights to the 
collateral, property. And, property rights are 
protected in the u.S. Constitution. We now 
see in most companies all the assets are 
encumbered. There are very few commer-
cial enterprises in which the assets are not 
encumbered. We’ve modernized all of our 
laws so that it is relatively easy to get se-
curity interests and liens. When companies 
get in trouble they need more financing. if 
they have any unencumbered assets, they 
will lien up those unencumbered assets. 
So when the moment of truth – if you want 
to call it that – occurs, there is no unen-
cumbered base to use as a foundation for 
doing a reorganization or a restructuring. 
essentially, the secured creditor or credi-
tors moves into the control position and 
they are able to dictate what the process 
should be, whether it is a sale, a liquidation 
or a pre-arranged or prepackaged Chapter 
11 case. The leverage of control has moved 
to the creditor sphere whereas in the con-
cept of 1978 it would be evenly balanced. 
The debtor would have almost equal rights 
as the creditors because you had all of the 
provisions of bankruptcy code about the 
automatic stay which stopped everybody 
from doing anything and then the debtor 
in possession could borrow money. Today 
you can’t borrow as a debtor in posses-
sion unless you can adequately protect the 
secured creditors and by the time these 
companies get to a restructuring stage or 
bankruptcy there’s no equity. in other words 
the secured creditor is under-secured. That 
means you cannot borrow any money. you 
cannot do a restructuring unless you have 
cash flow. 

Q: My understanding of bankruptcy law 
was that its ideal was to have the estate 
intact and alive after the 11 process. 
a: in 1978 when the bankruptcy code was 

enacted, one of the underlying main prin-
cipals was rehabilitation. Take a distressed 
entity, rehabilitate it during the Chapter 11 
process so that at the end of the Chapter 
11 it would come out as an economically vi-
able unit that could compete in its industry. 
So, you are absolutely right, rehabilitation 
was a prime objective. post-1979 when the 
code became effective and as we pro-
gressed another principle began to arise. 
And that other principle was maximization 
of creditor recoveries. Over the years that 
principle has subsumed rehabilitation. 
Creditor recoveries has become the theme 
of Chapter 11. When people talk about 
Chapter 11, they talk about creditor recov-
eries. you combine that with the fact that 
the secured creditors are in control and the 
rehabilitation scheme has sort of died.

Q: so, there are tweaks to the 2005 law 
that we could use.
a: The 2005 law is definitely anti-reha-
bilitation. if you start in 1978, you had 
a code that was intended to encourage 
rehabilitation. unfortunately, post-1979 
when it became effective the debtors don’t 
have a lobby. There is no debtor’s lobby in 
Washington. There is no office building in 
Washington that says the ‘Organization of 
American debtors’ or something like that. 
Banks and financial institutions have very 
strong lobbies. every amendment to the 
bankruptcy code since 1979 has basically 
included clawbacks against the debtor, 
taking away some of the debtor’s power, 
exempting certain industries from the 
restrictions on preferences and so on. After 
1979 more special interest legislation came 
into place to protect fisheries, granaries. 
Once you open that crack, the special 
interest legislation will start going through. 

Q: Moody’s recently warned that many 
high-yield companies in europe will 
have a tougher time refinancing their 
debt. should we expect to see an in-
crease in Chapter 15s?
a: yes, absolutely. Because these non-
u.S. entities will have some assets here 
that they want to protect. They will use 
chapter 15. even in the Lehman case, 
we have the german administrator for a 

harvey Miller, a partner 
at Weil Gotshal & Mang-
es and co-founder of its 
restructuring group, said 
he expects a pickup in 
Chapter 15 because of 
tightening credit condi-
tions in Europe. He also 
said in an interview with 
Bloomberg’s Aleksan-
drs Rozens that more 

troubled companies will use Chapter 11 as 
a way to sell off assets as part of an effort 
to avoid litigation. Miller said banks have 
increased their participation in the DIP mar-
ket as they try to generate better returns, 
leading in some cases to lower borrowing 
costs for debtors.

Weil’s harvey Miller expects Pickup in Chapter 15s if european Credit Market remains tight
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Lehman subsidiary in Berlin, lehman 
bankhaus, who thought it was neces-
sary to protect what he calls Bankhaus 
assets in the u.S.  There will be more of 
them. The european situation is very very 
sensitive. it’s a real powder keg over there. 
its like a never-ending greek tragedy and 
greece is not the big problem. italy is the 
big problem. There is so much exposure 
to italy. Banks who bought sovereign debt 
in europe finance themselves by selling 
commercial paper which is sold in the u.S. 
as well as europe.

Q: Manufacturers facing asbestos 
claims filed for bankruptcy to mitigate 
claims. Could you see a way that top 
u.s. banks with a mortgage lending arm 
may try to mitigate litigation risk the 
same way?
a: The asbestos companies were unsuc-
cessful. initially, what they tried to do is 
move tainted assets to a subsidiary and 
then try to spin out that subsidiary or file a 
petition for that subsidiary and say ‘That’s 
not our responsibility.’ it didn’t work. All the 
efforts to isolate those assets did not work. 
That’s why you have all of these major 
companies – wr grace, owens Corn-
ing – that ended up in bankruptcy because 
they could not hive off the asbestos prob-
lem. Trying to eliminate liability by either a 
spin off or a sale to a subsidiary leads to a 
lot of litigation.

Q: so for someone looking to mitigate 
risks of all the litigation of being a mort-
gage lender ...
a: it’s a very difficult subject. it requires a 
great deal of analysis. it can be done in 
some situations. The asbestos cases are 
not good precedents for that. 

Q: some years ago you said it is very 
difficult to prove a fraudulent transfer.
a: yes. 

Q: but i get the feeling that a lot of 
people are cautious about that these 
days when they restructure out of court. 
a: i’ll tell you why. in many respects it’s 

subjective. you can get a financial or an 
investment banker to testify on values over 
a wide range. it’s not hard to get experts 
because its not a science. valuation is not 
a science. valuation is key to fraudulent 
transfers. if you name a firm i can tell you 
generally where they will be: high, low or in 
between. So, that’s a big problem. The sec-
ond problem is it’s extraordinarily expen-
sive litigation. it goes on for a long time.

Q: fighting it or waging it?
a: Waging it. discovery in today’s litigation 
world is expensive. And with the world of 
computers and internet and so on, discov-
ery is broadened out because you can get 
everything. The demands for production of 
documents including emails are extraor-
dinary. So, if you have a choice, you don’t 
want to do that. if you are buying assets 
from a company that you don’t know may 
or may not be insolvent or looks like its 
in distressed circumstances – you don’t 
want to take a chance. Many purchasers 
will take the position ‘i’m willing to buy 
but i’m not going to buy it and also buy a 
lawsuit. if you want me to buy, you put it 
into Chapter 11 and i’ll buy it. We’ll make 
it like a general Motors, Chrysler, etc.’ 
That precipitates Chapter 11. Why is that 
good? Because you get a court order that 
absolves you from all this litigation.

Q: how is dip money these days? is it 
still readily available?
a: generally dip money comes from the 
existing secured creditors. But in the last 
six or eight months, because the financial 
institutions have a lot of cash there’s been 
more competition. An institution like Jp 
Morgan, which has got a lot of cash and 
which is looking for returns, is willing to get 
into the dip market. if you look at a&p the 
old lenders were going to do the dip. Jp 
Morgan came along and said ‘No, we’ll do 
the dip and well do it on better terms than 
the old one.’ But their dip also included 
taking out the old dip. i think Jp Morgan 
also may have done the dip in newpage. 
Again this was a new lender. part of the 
dip was paying off the old lender. There is 

a little bit more competition. Not generally 
for the benefit of the debtor, but financial 
institutions searching for some kind of bet-
ter return than one percent. 

Q: does the savings for the debtor 
come in the form of lower fees or a 
lower interest rate?
a: i think in both the A&p and Newpage 
they got a lower interest rate.

Q: daniel erhmann said he believes 
lehman brothers holdings has enough 
support to implement the payout plan. 
do you share his optimism?
a: yes. We are very hopeful that before the 
year is over it will be confirmed.

Q: away from bankruptcy, i assume you 
still have season’s tickets for the Metro-
politan opera.
a: Anna Bolena was very good. That’s 
the donizetti with anna netrebko who 
sang the first four or five performances. 
The singing was glorious. What the MeT 
is doing, which i think is very important, 
is they are making Anna Netrebko an 
icon. When pavarotti died or went into his 
later years, the Met lost an icon. domin-
go to some extent was there, but he was 
also sort of fading out. it needs an icon. 
So she’s done that. 

Q: years ago you stepped away to be an 
investment banker. Could you ever see 
yourself stepping away from bankruptcy 
law again?
a: Not anymore. i like being a lawyer. i 
like the challenges in a legal framework 
solving problems. i find it very exciting. 
i always have found it exciting. i’m very 
appreciative i fell into this by accident. it 
is, i think, an enormously interesting field 
because you are not dealing with a piece 
of paper. you are dealing with real people. 
you are dealing with real situations. And, 
fortunately, they have a beginning, a 
middle and an end within your lifespan 
and you can see the whole picture. if it’s 
successful, if you are person who likes 
gratification, it’s wonderful. 

Q&A
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Q: what spurred the move to open an 
office in Athens?

Alvarez: We happen to have been fortu-
nate to win and perform a major restruc-
turing engagement in Greece, which 
was wind Hellas [telecommunications 
sA]. It allowed us to see the market first 
hand and, at the same time, we began to 
see the strains on the Greek market and 
economy. We got interested in the Greek 
market, and when the broader sovereign 
crisis started to break out it made a lot 
of sense for us to be there given that we 
tended to do well in setting up shop in 
times of crisis.

Q: do you expect to work more on be-
half of creditors or debtors in Athens?
Alvarez: In europe what we are known 
for is advising the companies, the 
debtors, and serving in officer, advisory 
roles for the debtor.  We usually are on 
the company side. We expect it to be the 
same in Greece; we are targeting being 
of service and help to the Greek banks 
on their internal issues and financing 
issues and overall structural issues as 
well as Greek companies which we’ve 
already started to do. In addition to that, 

there have been announced privatization 
efforts. We think improving those busi-
nesses before sales or improving them 
after sales – those are things we like to 
think we do well and think we can be of 
value to the marketplace. 

Q: in the u.s. you have advised munici-
palities. i was wondering if you would 
apply the same ideas to the greek gov-
ernment, cities or municipal entities. is 
there work for you there as well?
Alvarez: We think we can add a lot of 
value and we’d be delighted to take up that 
kind of work. We’ll see how things progress.

Q: How many people do expect to bring 
into your Athens office?
Alvarez: We plan to, initially, have at least 
five locals; at any given point in time we 
should have at least ten people working 
in Greece. We can ramp that up, leverag-
ing from the european practice. As of 
yesterday we probably had over 15 people 
in Greece doing work on some related 
matters. While it’s our most recent office 
opening, it seems to be one of our more 
busiest and most active.

Q: is there a bankruptcy law or legisla-
tion in place?
martsekis: We had a Greek bankruptcy 
code which was for over a hundred years 
in Greece. This code has been replaced 
by a new law in 2007 which is called the 
Greek Bankruptcy Act and dubbed Law 
3588. Basically, in Greece all restruc-
turings are undertaken in the form and 
context of formal bankruptcy proceedings 
regulated by this new law and these are 
all court proceedings. The court actually 
appoints a bankruptcy administrator who 
supervises the whole process. We also 
have the term COMI, which is the center 
of main interest. There is no intervention 
from other authorities outside of Greece; 
if you have a restructuring case in 
Greece it’s the local court which is taking 
care of it.

Q: if i’m a u.s. institution and i have 
a claim in a greek bankruptcy court, 
would i expect the same sort of process 
as i would in a u.s. court?

martsekis: You should expect the same 
process. There is also the european 
regulation from 2000, dubbed Regulation 
1346, which basically allows european 
courts to intervene in case you have some 
Greek assets under question. But the 
main court remains the Greek one.

Q: what industries in greece are in 
most need of a workout?
martsekis: The banking sector is a very 
important one in terms of restructuring. 
Retail, media, shipping and construction 
and some manufacturing as well.

Q: when greece has to sell off some 
assets as part of a privatization do you 
think the market will be there?
Alvarez: You need to balance your 
immediate liquidity needs and satisfy 
creditors while preserving the underlying 
future asset that you have got. In a micro 
restructuring parlance, you don’t want to 
chop off your arms and legs and be left 
with a body that cannot survive. You can 
sell all of this stuff and raise some capital 
but you have just sold off your jewels and 
any potential long-term viability. If you 
look at lehman, that’s what we ultimate-
ly did. We didn’t fire sale everything when 
we were under a lot of pressure. We were 
able to convince with the help of many 
professionals and many terrific people 
within Lehman that we can preserve and 
protect the most value for the estate by 
waiting.

Q: in terms of the bulk of the debt you 
will be working with - is it in the form of 
loans or bonds?

Alvarez: It’s case specific. For corpo-
rates, if you look at capital structures 
there will be a lot of bank lending. There 
will be some international bank lending. 
In some of the situations we have seen 
like in Wind hellas, there have been more 
complex capital structures where you’ll 
have different tranches of debt. If you 
are talking about working for financial 
institutions, then you have more struc-
tured products and international lending 
including government bodies, the eCB 
and various institutions. Obviously, the 

Antonio Alvarez 
iii and spyros 
martsekis
Alvarez & Marsal’s new 
office in Athens likely will 
advise troubled com-
panies and government 
entities, according to 
Antonio Alvarez, manag-
ing director and head 
of A&M Europe, and 
Spyros Martsekis, the 
firm’s newly-hired head 
of its Greece office. 
Alvarez said he expects 
some $1 trillion worth of 
debt will need to be refi-
nanced by 2015. Not all 
companies will readily 

find new lenders to extend their credit, he 
told Bloomberg’s Aleksandrs Rozens.

alvarez & Marsal’s europe head: $1 trillion of debt has to Be refinanced By 2015 

Antonio Alvarez

Spyros Martsekis

 11.15.11 Bloomberg Brief  |  Bankruptcy & Restructuring 7



 Bloomberg Brief   Bankruptcy and Restructuring — Q&A Compendium (Oct. 2011 - Sept. 2012) 5

CliCk Here to return to index
 1 2 3 4 5 6 7 8 

government itself has borrowed money 
from other sovereigns, the eU and other 
banks.

Q: when we talk about greece’s credit 
issue, how much of a haircut are inves-
tors facing?
Alvarez: Our mission and our reason 
to be is to help corporates reduce their 
costs, improve their organization, in-
crease their value over time.

Q: what does your gut tell as far as that 
haircut? i’d imagine that will shape what 
creditors could expect on claims for 
corporations in greece.
Alvarez: You’re right there is a lot of un-
certainty that’s tied up – waiting and see-
ing what the final verdict is. The challenge 
here is that all of the normal ways you 
look at this are thrown out because this 
is really political. It’s really at that level it’s 

being addressed. There’s been no prec-
edent on that. This is all new territory. The 
key message from the market and what 
we’d like to see is ‘let’s get a decision 
one way or the other and move forward.’ 
The longer it takes to opine and make a 
decision, it just holds up the time it takes 
to address the underlying issues that will 
actually improve the situation.

Q: when you look at greek companies, 
do you see them emerging from the 
equivalent of a chapter 11 as a whole 
entity. or will they have to resort to as-
set sales?
Alvarez: There’s been no specific pat-
tern. It’s a myriad of different restructur-
ing solutions.

martsekis: It’s very much case by case.

Q: there was a recent moody’s report 
predicting that $325 billion worth of 

bonds will come due by 2015. the rating 
agency raised concerns about high-yield 
companies that may have trouble ac-
cessing the markets.

Alvarez: I think it is $1 trillion. In the next 
three or five years the number we have 
been looking at, that’s in our head, $1 
trillion has got to resurface or reshape or 
reshuffle and refinance. Probably a good 
number of that will get refinanced some-
how, but there’s going to be a piece of 
that that will no longer be extended and 
pretended – if you will – which is going 
to create opportunities for people to buy 
into those situations. There is a growing 
wall of debt that’s going to have to be 
reckoned with.

Q: that $1 trillion – is it all high-yield, or 
does it include high grade? is it a mix of 
industries?
Alvarez: everything. It’s all industries. 

Q&a
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q: you have a joint venture with black-
stone’s workout group. is a bulk of your 
activity related to restructurings of ship-
ping companies?
a: That is certainly a growing part of it. The 
other part is working with people to raise 
money to take advantage of distressed 
opportunities. in all forms it centers around 
distress. There are people that are trying 
to work through the distress and there are 
people trying to raise money to take advan-
tage of the distress.

q: private equity had an interest in some 
of the shipping and logistics companies. 
does that extend to maritime as well?
a: it is growing, yes. 

q: how would they get involved?
a: We have seen a lot of people looking 
at coming in through second-lien struc-
tures where the use of proceeds of that 
second lien goes to repay a fair amount 
of bank debt. The other way we’ve seen 
people get involved is just buying ships. 
going out and buying ships and trying to 
build up their own book of business and 
their own fleets without dealing with any 
existing corporate infrastructure. 

q: is there a big secondary market for 

cargo vessels not being used? there is 
that famous photograph of unused ves-
sels off the coast of Singapore. 
a: i would say that things aren’t as bad. 
That was taken during the 2008-2009 
recession. Things are not that bad, but 
the freight rates are certainly under a lot 
of pressure. There is a secondary market 
that is very liquid for ships. so, if people do 
want to get in and build up a stake, then 
they certainly can.

q: are you getting involved with this 
secondary market for ships?
a: We’ll get involved with some larger fleet 
type transactions, but we don’t get involved 
in the traditional role of ship brokerage.

q: Global container shipping trade fell 
in august from July, according to a 
Macquarie report. that was the worst in 
11 years. does this portend more in the 
way of restructurings or bankruptcies?
a: yes. i’d say so. The container ship side 
is a little bit different. That slowdown is 
driven by a slowdown in demand which is 
consumer demand. For commodity-based 
shipping — dry bulk commodities, oil, fuel, 
— the demand side of things has been 
pretty good. Where the real problem has 
been is there’s just too many ships.

q: how do you deal with a surplus of 
vessels? do you cut them up?
a: scrapping is certainly one way of deal-
ing with it. scrapping is a big business. 
steel prices right now are very high so 
that certainly helps push more ships to the 
scrap yard. From a restructuring perspec-
tive it does not necessarily play into the 
restructuring decisions but for the fact that 
you have some collateral value that you 
can look to from a scrapping perspective. 
Frankly, if you are having to look at scrap 
value to preserve some of your collateral 
coverage, then you have a much bigger 
problem as a company. The issue that 
we have is that so much debt was put 
on companies in the 2005 to 2008 time 
frame. Those ships today are pretty 
young. ships have, generally speaking, 
a useful life of about 25 years. so, those 

ships you bought in 2005 and 2008 — 
from a scrap perspective you would only 
get a fractional amount of that value or 
the debt that’s outstanding. The scrap-
ping is really going to come from ships 
that are towards the end of their life cycle 
— ships that are 15 to 25 years old.

q: you can’t mothball vessels until 
demand comes back because you still 
need to make debt payments. So does 
the best bet involve selling vessels?
a: yes, that’s something we see a lot of 
people do. We see a lot of people selling 
ships to de-lever.

q: Can you get a 100 percent recovery 
on the purchase price of a vessel? 
a: it depends on what you paid for it. if you 
bought it 15 years ago and you sell it today, 
you might get pretty close to what you paid 
for it. But, if you bought it in 2007 and you 
are selling it today, you are certainly not 
getting anywhere near what you paid for it.

q: Who holds most of the debt used to 
finance the purchases of ships?
a: Traditional European shipping lenders.  
The biggest lenders are nordea [Bank aB], 
HsH [nordbank ag], RBs, DnB [asa]. 
Commerzbank, Deutsche Bank. The vast 
majority of it is bank debt. There are some 
bonds, but very little. 

q: is most of the restructuring work you 
are doing these days out of court?
a: Most of the restructurings certainly are 
being done out of court. i’d say almost 
every ship owner out there has had a con-
versation with its bank to waive covenants 
and amend loan profiles.

q: has the Greek crisis affected Greek 
shipping companies?
a: The greek shipping companies are 
more influenced by what’s happening in 
the global shipping market than what’s 
happening in greece. greece itself is not 
a big transporter of stuff. There happen 
to be a lot of greeks who own ships. But, 
the greek crisis itself doesn’t necessarily 
impact shipping.

elliott etheredge
Shipping companies 
bought too many ves-
sels in the second half 
of the last decade and 
this has hurt compa-
nies that counted on 
a steady rise in freight 

rates to pay for the new ships, according 
to Elliott Etheredge, head of marine trans-
portation investment banking at Dahlman 
Rose.“I’d say almost every ship owner 
out there has had a conversation with 
its bank to waive covenants and amend 
loan profiles,” he said in an interview with 
Bloomberg’s Aleksandrs Rozens. 
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Q: What’s behind the 100 basis points 
increase in the rate for diP loans of up 
to $500 million? some would argue that 
diP loans are the most secure loans 
out there so there’s no need to ask for a 
high rate.
a: you can argue that. even though you 
get a DIP loan approved and you have 
therefore a super-priority lien, lots of things 
happen in bankruptcy. Just because you 
have a super-priority lien doesn’t mean 
people don’t argue over it or you get 
dragged along longer than you thought 
you might have. So, there is risk involved 
in spite of the fact that you might have that 
super-priority lien. The larger DIP credits 
are, generally cheaper, just as they are for 
similar credit facilities in the non-distressed 
world; there is more liquidity and there is 
greater certainty of information. If you are 
a company with $50 million eBITDa, you 
have greater access to the capital mar-
kets than a company that has $20 million 
eBITDa. The reason for the backup in the 
DIP market is the same reason that credits 
across the board — both large and small 
— have backed up in terms of costs. The 
whole european fiasco has put a damper 
on the markets. We’re seeing credit mar-
kets that tend to move more like bond mar-
kets. If you watch the bond market, high 
yield has largely shut down while europe 
sorts its problems out. 

Q: year over year, is that 100 basis 
points a large change for companies 
that need diP financing?
a: We are just picking a point in time – the 
end of the third quarter of ‘10 versus the 
end of the third quarter of this year. I would 
say the reason for that 100 basis point 
increase has probably all occurred in the 
last couple of months of the quarter. This 
summer has just not been kind to debt 
capital markets. 

Q: does a lot of diP paper get syndi-
cated?
a: Very little. Most DIP loans nowadays 
are going to be provided by the pre-petition 
lenders. It’s a defensive measure. you just 
don’t see very often a priming DIP loan, 
particularly where that DIP loan is push-
ing the existing secureds further out of the 
money. If a company has a $100 million 
senior facility and it is viewed as worth $50 
million and needs a DIP, that $100 million 
lender will not let a new provider of a DIP 
in front of them. They’ll do it themselves.

Q: on syndication, i’m wondering if the 
rise in diP loan costs also has any ties 
to the decline in the creation of collater-
alized loan obligations.
a: cLOs are generally not buyers of DIP 
facilities. They do not have the capacity. 
a cLO is basically a fund with a mandate 
to invest that capital in bank loans of such 
and such a metric, of such and such a 
quality and such and such a size. They 
don’t have the capacity to undertake the 
hands-on work that’s required of making 
a DIP loan. Never say never, but I’d be 
shocked. Most DIP facilities that are multi-
bank facilities are an existing bank group. 
If it’s a priming facility, generally those are 
either one-bank deals or club deals. 

Q: you noted in a report that diP loan 
sizes are falling. What’s behind that? 
a: It’s because there are fewer large bank-
ruptcies out there. 

Q: in recent weeks we saw large filings 
from aMR corp. and Mf global. What’s 
your outlook on large bankruptcies? do 
you expect more in the future?

a: Not in the near-term future. It really 
depends on where the economy goes, 
but we are still in a world where year-over-
year eBITDa growth among borrowers is 
holding up in the teens to the low 20s. In 
both of those situations, they are not the 
result of macroeconomic trends as much 
as they are company specific. aMr prob-
ably should have gone through bankruptcy 
when united (air lines inc.) and delta 
(air lines inc.) did. It had all the same 
legacy problems – unions, low margin busi-
ness, a lot of volatility in fuel.

Q: What happens if europe cannot get 
its fiscal act together?
a: Then you have some real issues. It all 
depends on how it all unwinds itself. I saw 
some studies where people were predicting 
what would happen to dollar-euro exchange 
rates under various scenarios; if Italy left the 
eu I think there was one estimate that the 
euro would move toward parity with the dol-
lar. That would be good for american buyers 
of european goods, however the loss in 
trade from europe would be pretty damag-
ing overall to the economy. Plus, you would 
have a lot of euro losses amongst financial 
institutions and amongst parties engaged in 
trade across border. 

Q: We’re seeing more in the way of as-
set sales or outright sales of bankrupt 
companies; is that tied to the fact that 
many pre-petition lenders are doing the 
diP loan? 
a: I don’t think that’s right. It may acceler-
ate towards a sale because pre-petition 
lenders are in there and as a condition 
of providing you with a DIP facility they 
put you on a clock for a sale. But I don’t 
think you can link the causality of a sale 
to the fact that more pre-petition lenders 
are providing the DIPs. you saw – in the 
aftermath of the financial crisis of 2008 
and well into 2009 – very few sales other 
than something that was just so com-
pletely broken that keeping the company 
alive would have cost the lenders more 
than they could expect to recover. as the 
market stabilized by the middle of 2009 
and going into 2010 you saw more of the 

James decker
The European sovereign 
debt crisis has in-
creased borrowing costs 
for bankrupt companies, 
James Decker, head of 
the financial restructur-
ing group at Morgan 

Joseph TriArtisan, told Bloomberg’s Alek-
sandrs Rozens. He said smaller bankrupt 
companies are paying a full percentage 
point more for a debtor in posession, or 
DIP, loan than they did a year ago. Much 
of the actual increase came this summer 
when Europe’s fiscal problems became 
more accute, Decker said. 

european Sovereign debt Crisis Sends Bankrupt Company Borrowing Costs Higher: decker
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whole kick-the-can phenomenon. compa-
nies that kicked the can had the ability to 
generate enough liquidity to continue to 
pay interest and run their operations. We 
didn’t see that many, relatively speaking, 
situations go into an 11 and either result 
in restructuring or sale. I’m not saying we 
didn’t have them in the overall scheme of 
things but as we have gotten into the later 
part of 2010 and even 2011 we have seen 
an increase in the number of compa-
nies that have gotten in trouble in or out 
of court, largely because lenders have 
reached a point in direct opposition to 
where they were in 2008 and 2009. They 
could not afford to take the hit to balance 
sheets. They were all under severe regula-
tory pressure to increase equity balances 
and writing off a particular loan wasn’t 
something they wanted to do in that envi-
ronment. They have gotten stronger now. 
Moving into 2011 we see a greater willing-
ness among lenders to flush a given credit 
through a sale and take a loss if there is 
indeed one versus what we saw in 2008 
and 2009 and early in 2010.

Q: are you doing more out-of-court 
work these days?  
a: I’d say kind of like always, we are half in 
and half out. Probably at this moment we 
have more stuff that’s in (bankruptcy) than 
what’s out of court. every one of our clients 

is a middle-market company.

Q: you say in a recent report that the 
credit market for middle-market issu-
ers is a lot more like the bond market 
for larger issuers. 
a: right. although larger issuers, all 
things being equal, will have much greater 
access to the credit markets than a 
smaller issuer will. 

Q: does that volatility push more mid-
dle-market people into an out-of-court 
restructuring because they don’t have 
the ready access? 
a: yes. a lot of companies will struggle to get 
access to the capital markets to deal with a 
maturity, for example. They will have to go 
through some sort of restructuring or worse.

Q: you mention hR 2533 in that recent 
report. do you expect this bill to pass? 
i’m not sure vice President Biden would 
allow this to happen to his economy in 
Wilmington. 
a: I think that there will be a lot of pres-
sure from Biden. The Delaware court is 
very important to the state. I think that it 
will depend – this is one of the things I 
don’t really have a feel for – on the politi-
cal pressure that is to brought to bear in 
that. In a vast majority of states that are 
not Delaware or Ny – a lot of those bank-

ruptcy judges would like to see their cases 
stay put. I think a lot of the Senators would 
like to see that. It really depends on who 
the creditors are. creditors really get hurt 
by the party that goes to Delaware even 
though it doesn’t have much business be-
ing in Delaware other than being incor-
porated there; creditors of that company 
who are hurt by that are more localized as 
opposed a large institution who won’t care 
where you file. But, a small community 
bank or small trade creditor may well care 
and that becomes an expensive proposi-
tion for them. 

Q: if this bill becomes law, it could be 
difficult for global companies. somebody 
like coca cola, does that mean they have 
to automatically file down in atlanta? 
they sell soda all over the country. 
a: I think they can make a pretty com-
pelling argument to file in Delaware or 
the Southern District of N.y. because 
most of their creditors are there. It is a 
global firm. yes, their headquarters are in 
atlanta, georgia, but it’s probably easier 
for international creditors to get to New 
york than it is to atlanta. I don’t think that’s 
what people are really worried about. This 
is more about the $100 million debtor in 
Southern Mississippi that goes to Dela-
ware to file as opposed to the Southern 
District of Mississippi.

BankRuptcy assEt salEs (DIvEstItuREs complEtED ovER last thREE months) MA BNKF SALE <GO>

AnnoUnCe 
dAte tARGet nAMe ACQUIReR nAMe SelleR nAMe

AnnoUnCed 
totAl vAlUe 

(MIl.)

PAyMent 
tyPe deAl StAtUS

11/18/11 Substantially all assets Medicis Pharmaceutical Corp Graceway Pharmaceuticals LLC 455 Cash Complete

12/5/11 DTZ Trading Operations UGL Ltd DTZ Holdings PLC 121.45 Cash Complete

10/27/11 Production Facilities of Izah-
Auto OJSC AvtoVAZ OAO Izh-Auto OJSC 56.94 Cash Complete

11/1/11 Substantially all assets N21 Acquisition Corp Nutrition 21 Inc 7.33 Cash Complete

9/30/11 Substantially all assets Brand Directions Pty Ltd B Sug Australia Pty Ltd N/A Cash Complete

11/9/11 Substantially all assets Ningbo Huaxiang Electronic Co 
Ltd Sellner GmbH N/A Cash Complete

Source: Bloomberg
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Q: given where we are in the economy 
and the volatility of the credit markets, 
are you seeing an uptick in bankrupt-
cies or out-of-court restructurings?
a: you had the refinancing cliff coming 
in 2012 and 2013. The issuance of 2010, 
going into 2011, has probably smoothed 
out that curve a little bit and moved that 
refinancing cliff further out. A lot of folks 
who were tapping into the high-yield 
market more recently were probably 
doing it more on an opportunistic basis 
and less out of necessity. If we see an 
extended period of volatility, and markets 
shut down already tight access to capital, 
you will begin to see a bit of a pickup. In 
terms of formal bankruptcy filings there 
really has not been all that much activity 
in the middle and large markets, aside 
from the recent aMr [Corp.] Chapter 11 
filing. We have had a couple of clients 
come to us looking at their liquidity posi-
tion 12, 15 18 months forward and saying 
‘Can you come in and help us?’ These 
are clients that are very forward looking, 
not waiting until they hit a liquidity wall 
where there has to be an event.

Q: what’s the common denominator 
to their concerns? are they seeing a 
decline in sales and then worry about 
having to service their debt? or do 
they have debt that is due to be refi-
nanced in the next 12 to 18 months? 

a: It’s more of the latter where they have 
some debt coming due in 12 to 18 months. 
They want to be well-positioned to either 
refinance that or make sure they are not in 
a liquidity bind. Their businesses seem to 
be performing pretty well. I would not call 
that the classic “restructuring” client, but 
one that wants to be prepared so they are 
able to take advantage of opportunities. 
This requires more efficient management 
of capital. If we had more clients like that 
we probably would be able to keep more 
clients out of bankruptcy.

Q: how long does the high-yield 
market have to be closed to impact 
companies?
a: I suspect if it was some prolonged pe-
riod of time, six months or longer. That’s 
a complete guess. Assuming that there 
is a lack of financing available then you 
have got some issues that companies are 
going to have to deal with. That also as-
sumes we continue in the economic state 
we have been in. We have been sort of 
bumping along the bottom with really not 
all that much growth in the economy; 
companies have done a wonderful job 
over the last 24 months or so, right-sizing 
cost structures, reducing costs. But cost 
reduction is not going to get you to pros-
perity. To the extent we continue to get 
volatility out of europe, we continue to 
bump along the bottom here in the U.S., 
particularly with companies with interna-
tional operations and focus – I think then 
that’s going to lead to greater restructur-
ing activity down the road.

Q: our last bankruptcy wave was the 
most active when it comes to 363 
sales. do you expect more of that?
a: Certain factors drove that activity. 
Some of those factors may be unique to 
this particular cycle. I don’t think you’ll 
see an increased level of 363 sales but I 
think you’ll see continued sales activity. 
Two of the main drivers were: there was 
so much free credit around and you had a 
lot of covenant-lite and no-covenant deals 
out there. It didn’t provide the lenders a 
basis to monitor any of the deals. When 
the deals went south, they went south at 
a point in time where there was no way to 

come back. Predominantly, all the assets 
were already impaired and there was 
nothing to finance a bankruptcy process 
that results in a reorganization of the 
entity. Therefore, senior lenders are look-
ing to get out and maximize their recovery 
as soon as they can. To a certain degree, 
some of that activity happened out of 
court. But where you have a disparate 
group of bond holders and other creditors 
that can’t be done – it gets done in court. 
A lot of the DIPs have been defensive 
DIPs where the incumbent lenders are 
funding the entity; that’s so they can fund 
a sale and get a recovery on their credit.

Q: when it comes to liquidation sales 
like Borders, given the overall eco-
nomic environment today, i’d imagine 
they are getting less than they would 
five or six years ago. you can’t count 
on those consumers being lured in by 
a Chapter 11 sale as much.
a: I would agree with that. The other 
thing that hurt Borders, frankly, was this 
last phase of the sale. They were just in 
a terrible time. you don’t want to have a 
liquidation sale over the summer. It’s the 
seasonality. you are just not going to get 
the same kind of value. you don’t want to 
conduct a liquidation sale in mid-June or 
July. you want it in October, November 
and December. 

Q: how does europe’s sovereign debt 
crisis impact u.S. bankruptcies?
a: It’s company-specific and, to a certain 
degree, industry-specific. Company-spe-
cific, meaning how much exposure do I 
have to europe and how does that trans-
late into my financial performance? how 
much of a drag do I really get? If I’m a 
U.S.- based company and five or ten per-
cent of my revenue is in europe, it prob-
ably does not impact me that much. If 
I’m a U.S.-based company and my main 
lending relationship has lots of exposure 
to europe and it’s going to cause them to 
tighten up their lending standards – even 
if I don’t have exposure on the revenue 
side – it might hurt my liquidity position. It 
may cause the bank to tighten up. There 
are some direct and indirect factors that 
will impact companies.

James a. Peko
More volatility in Euro-
pean financial markets 
and paltry economic 
growth in the U.S. could 
fuel corporate restructur-
ing activity, says James 
Peko, a principal at Grant 

Thornton LLP’s corporate advisory and 
restructuring services group in New York. 
Peko told Bloomberg Brief’s Aleksandrs 
Rozens that his firm has seen a pickup 
in demand for advisory services from com-
panies that are facing debt refinancings 
in the next 12 to 18 months. “These are 
clients that are very forward looking, not 
waiting until they hit a liquidity wall.”

companies With debt due in 12 to 18 Months looking To Avoid ‘liquidity Bind,’ Peko Says
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q: any thoughts on where the current 
a&p goes?
a: i don’t think the current A&P has a 
future as a food retailer. 

q: why?
a: A&P used to be one of the most valu-
able brands in all of American business. 
This brand has been depreciated very 
significantly. A&P itself does most of its 
business under brand names other than 
A&P which tells you that it does not think 
consumers attach value to the A&P brand. 
i don’t think that this company has much of 
a future as a retailer. What i think is going 
to happen is that it will  be sold for its store 
leases, some of which are in very attractive 
locations in the New york area.
(Marcy Connor, a spokeswoman for 
a&p responds: While Mr. Levinson has a 
thorough and detailed perspective of A&P’s 
history, the company has made significant 
improvements over the last year. Today, 
A&P is positioned for a bright future with 
an entirely new management team and a 
strong business plan supported by sophis-
ticated investors who know our company 
and industry well, and who also share in 
the vision for A&P’s future.)

q: do you think another food retailer 
comes in and takes that space?

a: A&P has a number of very attractive 
store locations in a part of the country 
where store locations are very hard to 
come by. if one were a chain that wanted 
to establish itself in New york, A&P offers 
perhaps the only opportunity to get a 
bunch of good locations in one transac-
tion. i would think it might be attractive for a 
potential purchaser for that reason. i would 
not expect A&P to last for a long time as an 
independent supermarket operator. 

q: does that mean the name totally 
disappears?
a: i think the name would probably disap-
pear. Someone may resurrect it in the fu-
ture for nostalgia purposes but anyone who 
would buy the company would not want to 
use the A&P name. A&P itself tries to avoid 
using the A&P name.

q: which is pretty remarkable because 
they spent a lot of time building that 
brand up through advertising and 
special events.
a: They had very valuable brand names in 
their stores. They sold Jane Parker baked 
goods. They had Ann Page packaged 
goods. They had eight o’Clock Coffee. All 
of those were extremely powerful brand 
names. They are not that powerful anymore. 
eight o’Clock Coffee has been sold off and 
someone is trying to resurrect the brand. 
But these were once some of the most pow-
erful names in American business.

q: what do you think the Hartford Broth-
ers and the very earliest founder of a&p, 
george gilman, would have thought 
about the company’s bankruptcy?
a: i don’t know what they would have 
thought about the filing. George Allan and 
John hartford dramatically changed their 
company at least four times. They were 
very, very sensitive to the need to constantly 
re-make your company to keep up with 
changing consumer tastes and changing 
economic conditions. They were not afraid to 
do it. When the hartfords died the folks who 
took their places had a much more conser-
vative attitude. Their attitude was ‘We want to 
keep things as they are because we are very 
successful’ and the alternative to change is 
death. That’s what has happened here. 

q: In an earlier book, ‘The Box,’ you ex-
amined container shipping. what’s your 
outlook on the shipping industry?
a: The box totally changed the economics of 
running a shipping line. Prior to containeriza-
tion, the ships didn’t cost very much because 
they were very old. if business was bad 
you simply tied your ship up. Most of your 
cost was labor and this cost would go away 
when you tied your ship up. Now, this is a 
very, very capital intensive business. Some 
of the new container ships cost as much as 
$150 million, not counting the containers. if 
you are an owner of one of those vessels, 
you have got this enormous mortgage. you 
have no alternative but to keep the vessel 
operating no matter how low rates are. This 
leads to enormous rate volatility because this 
capacity simply has to stay in operation. They 
have to carry containers at any price above 
marginal cost to bring in some revenue in 
order to help service the mortgage. Since 
the beginning of container shipping that has 
meant that companies that are more heav-
ily leveraged die. if the cycle turns against 
you and you don’t have the cash to make it 
through the cycle, it’s curtains.

q:what happens now? 
a: What we have seen over many years is 
consolidation in this industry. you have the 
companies with stronger balance sheets 
prepared for this kind of situation. They are 
able to acquire ships and acquire, in some 
cases, port facilities. The weaker ones 
merge or go bankrupt. That is repeating 
itself in this cycle. This is also, by the way, 
the reason that most of the very large 
container ship lines are in private owner-
ship rather than widely-traded corpora-
tions. Public stock holders don’t have the 
stomach for this sort of thing. if you are a 
private company you can think long-term 
and you can prepare for these kind of risks. 
you can use a period of bad rates like this 
one as an opportunity to expand, to gain 
market share. if you are a stock holder-
owned corporation in an environment like 
this shareholders are going to want to bail 
out. it’s very hard to run a business for the 
long term with that kind of situation. The 
industry has been quite cyclical since it 
became an international industry. There’s 
no reason that’s going to end now.

Marc levinson
A&P, which will have a 
confirmation hearing 
on Feb. 6 for ap-
proval of its Chapter 
11 reorganization 
plan, aims to complete 
its court-supervised 
bankruptcy this year. 

Marc Levinson, author of a history of the 
company entitled “The Great A&P and The 
Struggle For Small Business In America,” 
says A&P may not have a future as a food 
retailer because its brand has depreciated 
“very significantly.” In an interview with 
Aleksandrs Rozens, Levinson says A&P’s 
most valuable asset is its store locations, 
especially those in New York City.

Diminished Brand Value May limit A&P’s Future, Says Author of Company’s history 
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Q&A

Q: what’s your outlook on europe?
a: There is too much political capital right 
now invested to let the euro fold. Maybe 
they’ll find a solution by letting some leave 
and letting some stay. That’s going to be 
very, very difficult. It looks like – for the mo-
ment – they are kicking the can down the 
road and they are looking to get a solution 
that will keep the euro together.

Q: what happens to their housing 
market if the euro collapses?
a:The housing market will collapse with it. 

Q: in your book you list various casual-
ties of the housing crisis — lenders and 
mortgage insurers. who is next?
a: If we were to mark to market the port-
folios of many of the lenders in residen-
tial and commercial real estate, there is 
sufficient evidence that many of those 
loans would be marked substandard. Many 
of them would become insolvent. That’s 
not in the public interest to expedite that 
because, quite frankly, it would require that 
the regulators take them over and put in 
an enormous amount of money. They don’t 
have the resources that are required in 
terms of manpower or money.

Q: one of the dominant sources of new 
bankruptcy filings has been the single 
asset real estate category.
a: These are special purpose vehicles,  
investment vehicles. Typically they have 
a building or a portfolio of homes. Either 
the property is not performing at the rate 
it was supposed to – or properties – and 
therefore cash flows are insufficient to pay 

bond holders or other owners. Then you 
declare bankruptcy. 

Q: a lot of hospitality companies are 
filing for an 11. what is behind that? 
a: hotels have been under enormous 
pressure. hotels are very sensitive to mar-
ket conditions. When the economy goes 
bad the first thing a company says is, ‘No 
more travel.’ And consumers say, ‘I can’t 
travel.’ The hotel goes from being highly 
occupied one week to sort of vacant a few 
months later. So cash flow just disappears. 
It’s not like having a tenant where if the 
company is having problems, it still pays 
its rent to the extent it can. hotels are very 
good indicators of what’s happening cur-
rently in the economy.

Q: in many of these bankruptcy cases it 
was mom and pop hotels, smaller motel 
or hotel businesses.
a: They have less resources to protect them. 
If you are hilton or Marriott you have access 
to capital in ways that these guys don’t.

Q: one of the things i noticed in your 
book is how the housing crisis bled into 
other parts of the economy. are ser-
vicers next in line?
a: Servicers may be in the best position. 
Depending on the particular vehicle that’s 
being serviced, the servicer works for the 
company so it gets paid first. It has rights 
to its fees. It also makes or it can make ad-
vances on payments that are due. If it does 
that, it goes to the front of the line. They go 
to the front of the waterfall for money. 

Q: do you expect more builder 
bankruptcies?
a: All these guys are under constant 
pressure. how long they can hold out 
depends on the circumstances. If you are 
a developer they try to just hold on. There 
are land funds that tried to be vultures and 
that has not worked. In part that has to do 
with complications; while everything is not 
performing well – in a broad sense we are 
in a down market – things have not come 
on to market nearly as quickly as you’d 
think, like rEO [real estate owned proper-
ties] from financial institutions.

Q: a table in your book tracks subprime 
lending and problem mortgages by 
state. what’s interesting is that some of 
these areas of subprime concentration 
have municipal bankruptcies. is there 
a connection between states where sub-
prime lending accounted for a large part 
of the housing stock and troubles for 
municipal finance?
a: Clearly, as real estate markets decline 
the property tax revenues decline. Also, 
many municipalities focused on fees as-
sociated with development. Development 
slows down, their budgets just disappear. 
There are also these district bond financ-
ings in Florida and California which are 
based on the household owners financing 
bond issues for schools and roads; as new 
development slows down and projects are 
half developed, those are very susceptible 
to additional bankruptcies. Those are defi-
nitely the high risk places.

Q: so there is a link between markets 
with a lot of subprime and Chapter 9s 
by municipalities.
a: That’s where the enormous expansion 
occurred in real estate development and 
financing. Any place where the government 
depended on development fees or on prop-
erty taxes, they are very susceptible to not 
being able to perform as they hoped.

Q: what is your outlook on housing?
a: housing depends on economic growth. If 
you can’t get economic growth going, we will 
not get housing to be buoyant. If we don’t 
create access to capital or home financing 
that will also work against housing. But most 
important we need economic growth.

Q: is there an alternative to securitization?
a: Its like saying morphine is bad. Mor-
phine used in the right places when you 
have someone with enormous pain is not 
a bad thing. This has to be a controlled 
substance. It hasn’t been a controlled 
substance. Whenever a mortgage-backed 
security is issued the sponsor has to have 
money at risk. So you just don’t get a fee 
for the deal and run away.

A decline in business travel 
and consumer spending has 
pushed smaller hotel own-
ers into bankruptcy because 
they have fewer sources of 
credit, says robert Edel-
stein, co-editor of “global 
housing Markets: Crises, 
Policies, Institutions.” (Wiley 
Pub.) he tells Aleksandrs 

rozens that if many lenders marked to market 
their real estate portfolios the institutions would 
likely be considered insolvent.

edelstein: credit conditions Push Smaller hotels Over edge, lender Portfolios Are Brittle
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Q: do you plan to get into corporate 
restructurings?
a: we are not experts on restructuring but 
I am interviewing senior restructuring bank-
ers as we speak.

Q: so, there is a plan to get into that 
world.
a: well, I want to be careful with my 
phraseology here. I am interviewing re-
structuring bankers. If I don’t find the right 
one and I say to the market I plan to enter, 
I kind of look foolish. It is fair to say it is an 
area we would like to explore.

Q: are you looking for something spe-
cific – such as a specialist that repre-
sents creditors or one that has more 
background with representing debtors?
a: I have actually done some restructur-
ing and I have represented both creditors 
and debtors. what I’m really looking for 
is the best guy who will fit in our culture. 
It’s a good question – am I looking for 
a creditor guy or a debtor or this guy or 
that guy? I’m looking for a guy who is 
really good at what he does and who will 
fit in our culture.

Q: are you looking for just one person 
or more than one? where would they be 
based – new york or west Coast?
a: That’s the debate. do we buy a group 
or do we get an individual and have him 

build the group? and, it really depends on 
the people we meet. If we find a guy who 
is good and has a track record at building 
a group, we might go with that. I’m not 
going in with pre-conceived notions. I’m 
looking for the best bankers who fit us the 
best way and then we’ll make a decision 
as to whether one is better than another. 
a lot of times that happens in investment 
banking. If you make the search too nar-
row, you might get a guy who fits your cri-
teria but he’s not the best banker. we are 
a little more open minded on the universe 
of what they do and looking more for the 
best banker and the best fit. I don’t want 
to say we have a plan to do it because if I 
don’t find the right people we’re not going 
to go ahead. 

Q: is there any industry vertical your 
firm specializes in?
a: we are very good in industrial. we are 
good in consumer. we are good at commu-
nity banks. By getting McGladrey we added 
health care and energy. we are good at 
tech. we always used to say that we do ev-
erything except for health care and energy; 
we just got health care and energy and 
aerospace by acquiring McGladrey. 

Q: often when people consider getting 
into restructuring they have a pool of 
existing clients that need advice on cor-
porate workouts or debt issues. what’s 
spurring your interest in this? is it from 
looking at the economy or was it one of 
the outlooks from rating agencies?
a: Two things. we have all of the prod-
ucts in terms of M&a, public and private 
equity, capital raising. But the one prod-
uct area we don’t have is the restructur-
ing. Secondly, I know some individuals 
who are really good. 

Q: often people move into it because 
they see a lot of stress in the markets.
a: I don’t want to go there and I’ll tell 
you why. The problem with that is I know 
people who say ‘I want to do X Y or Z be-

cause interest rates will go lower.’ Really? 
are interest rates going to go lower? Or, 
they’ll say interest rates are going to go 
higher. I am not trying to time the market. 
Guys who time the market – good luck 
to them. we have a lot of things we can 
offer our clients. Restructuring is an area 
that we are not deep in right now. I know 
some good bankers so it’s an area we 
are exploring. and, I’d love to tell you like 
other bankers will tell you that we know 
for a fact that a lot of distressed compa-
nies need help. I’m not smart enough to 
tell you there are going to be a lot more 
distressed companies a year from now.

Q: i’m just drawing from what i see in 
rating agency reports.
a: The problem with that is – it’s like the 
recession. There are so many people who 
said this is going to be a one-year reces-
sion or the recession is over or interest 
rates can’t go higher. If there is one thing 
I’ve noticed in the last four years it is that 
most everything people projected has 
been wrong. Four years ago they said 
interest rates can’t go lower and the U.S. 
government is spending so much money 
that there is going to be an inflationary pe-
riod. I don’t want to out-think the Federal 
Reserve. we offer a lot of products to our 
clients. This is an area that would fill out 
our portfolio.

Q: you mentioned you had experience in 
corporate workouts. 
a: when I was at KeyBanc Capital 
Markets I’d often pair with our head of 
restructuring because I was head of the 
tech/telecom group. I had two or three 
deals with tech/telecom companies that 
needed restructuring and in one of them I 
represented creditors. That does not make 
me an expert. 

Q: are you looking for someone with 
an investment banking background or 
someone with a legal background?
a: I like both. It’s nice if you have both. 

d.a. davidson, which this 
week acquired Mcgladrey 
Capital Markets, may 
build up a presence in cor-
porate restructurings, says 
Brad gevurtz, managing 
director and head of in-
vestment banking for d.a. 
davidson. Gevurtz tells 
aleksandrs Rozens that he 

was not sure whether he will hire a corporate 
restructuring team en masse or if he will hire 
one professional to build a team from scratch. 
“It’s an area we would like to explore,” he said.

Acquisition of McGladrey Complete, d.A. davidson eyes Restructuring, Banking Chief Says
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Q: What’s your outlook on bankruptcies? 
A: Bankruptcies are going to trend upward 
in the U.S. very gradually. We are seeing 
increased activity, but not a flood. Compa-
nies that were able to extend and pretend 
are not able to extend and pretend. Private 
equity firms that thought three years ago 
that there’s a crack at things coming back 
are now throwing in the towel. There is 
more of an inventory of problems than a 
year ago. In Europe we see a stronger 
market; maybe there’s a willingness to ac-
celerate and not just extend and pretend 
because of Basle III. The restructuring 
activity in Europe is brisker.

Q: What is the common denominator to 
problems faced by these companies? is 
any one industry facing more issues?
A: Shipping is clearly a problem. Com-
mercial real estate is clearly a problem. 

Q: is the problem with commercial real 
estate related to the fact that the cmbs 
market is not really there anymore?
A: In MSAs like New York, Boston or 
San Francisco it is strong. But in other 
markets you have some more weakness. 
You have opportunities on the commercial 
real estate side. In Europe clearly you 
have significant overbuild situations in real 
estate in countries like Ireland and Spain. 
Iceland has invested all across America. 
We have had assignments working with 
Icelandic banks, Irish banks, Eastern Eu-
ropean banks. We are working for Greek 
banks now. Our specialty is pretty much in 
financial institutions.

Q: What do you think about the future 
of the european union?
A: I think that the Greeks will agree to the 
austerity measures begrudgingly. I think 
the Germans want the matter to be solved 
much more quickly. I think the Greeks 
want to be it slower and they want the 
pain to be less; I think the answer is going 
to be somewhere in the middle. Greece 
will be fine long term and Europe is going 
to be fine long term. They are going to 
have forge – over the next couple of years 
– a fiscal union. 

Q: is the era of extend and pretend over?
A: I think it’s slowed dramatically in the 
U.S. It’s still going on in Europe. Extend 
and pretend does not solve your prob-
lem with credibility. If you are extending 
something really under water then you are 
just BS-ing me on your reserves. If you 
do that, that prevents you as a bank from 
raising capital; people don’t believe in 
your balance sheet. If you don’t raise that 
equity capital then you have to shrink your 
asset base even further. Extend and pre-
tend by itself is not bad. It’s just really ‘Am 
I extending something that is under water 
or am I extending something that is stable 
and is going to be improving and I have 
to be more patient?’ Or, ‘Am I extending 
something because it is really under water 
and somebody overpaid badly for this 
asset?’ The Europeans have a problem 
with their portfolios; they have not written 
them down to where they have to. I think 
that is what is being addressed by the 
ECB. They are saying ‘We are giving you 
a chance to get it off your chest. We need 
you to be cleaned up so you can raise 
capital and we need investor confidence 
that you have dealt with your problems in 
a forthright way.’

Q: For the distressed investor funds 
this is the opportunity to go out and 
buy some distressed credit.
A: If in fact there was a liquidity crisis 
there is a huge opportunity. The ECB took 
away the liquidity crisis. Now, the next 
wave of opportunity is in order to meet the 
mandates of Basle III, banks are taking 

their assets and putting them into two 
baskets: core - businesses I want to abso-
lutely be in - and non core - businesses I 
want to shed.  So they sell those busi-
ness; the opportunity for distressed funds 
will be to purchase those non core assets. 
Those are being offered; the opportunity 
will be between now and over the next 
year. Basle III has to be implemented by 
December 31.

Q: is there any industry under greater 
stress? Where are you getting the most 
calls from?
A: There’s the obvious industries which 
would be shipping and commercial real 
estate. Beyond that you have what you 
have in a baseball league. You have 
those guys who are year in and year out 
stronger organizations - the Yankees and 
the Boston Red Sox - who seem to win 
every other year. Then you have a bunch 
of wannabees who convince some banker 
that if they make this acquisition they’ll be 
propelled from number eight to number 
one. As long as there is hope like that 
and as long as there are people who can 
make other financiers believe, there are 
going to distressed opportunities. You’ll 
always have two guys who are strong, 
you’ll have two guys who are weak and 
four or five guys in the middle. Whether its 
baseball or its packaged goods you are 
going to find there are two strong play-
ers and two weak players. And those two 
weak players are going to try and become 
something that they have not been. When 
that occurs that tends to stress a company 
out; some succeed and some fail and be-
come inventory for us. Even the strongest 
industries have that happen to them. 

Q: is there a common denominator to 
what’s hurting them - higher costs for 
raw goods or is credit just not there for 
them?
A: It varies industry by industry. Like 
Western union the telex went away.  You 
have blockbuster built in obsolescence; 
netflix came about. Look at what’s 
happened to Yahoo! Technology is just 
passing it by or competitors are pass-
ing it by. Sometimes it’s that. In the case 

bryan marsal, co-founder 
of restructuring advisory 
firm Alvarez & marsal, 
says assets shed by banks 
looking to meet Basle lll 
requirements by year end 
will provide opportunities for 
distressed investors. Also, 
Marsal tells Aleksandrs 
Rozens that he has no plans 
to take his three-decade-old 
business public.

Distressed Investors May Find opportunities as Banks Shed non-core Assets: Bryan Marsal
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q: Gas prices are up. so, why are gas 
station owners running into trouble?
a: There are two types of defaults. one is 
a default where it’s a cash flow issue and 
the owner does not make, for example, a 
February 2012 payment. Another is a ma-
turity default. Back in 2006, 2007 and 2008 
the lending criteria was much looser than 
it is now. often, the gas station owners got 
an sBA loan that had a five- to seven-year 
maturity and it was easy to get the loan. The 
underwriting guidelines were very loose. 
Those loans are now maturing and they  
don’t have ability to pay off the mortgage.  

q: so it’s a refinance issue that’s 
coming up?
a: That’s one of the issues. 

q: is that refinance issue coming up 
because the sBa lenders have pulled 
back or is it that all lenders, generally, 
have pulled back?
a: It is really because all lenders have 
pulled back. There are a lot of different 
issues that come into play with respect to 
getting new loans. For example, in some 
cases the lenders are requiring Phase 
II environmental reports before they will 
offer a loan. The overall terms of the loans 
are much much more stringent, making 
it much more difficult to get a new loan. 
Indemnification agreements are much 
more stringent today than they were five 
to seven years ago. Although interest 
rates are lower you are going to get lower 
loan to values and the terms are much 
much tighter than they were before. The 
other type of default we have is one that 
is pure cash flow. To answer your question 

‘gas prices are up so how can gas station 
owners be failing?’ generally speaking the 
margins on gas are very slim. As prices 
rise, the margins stay the same. so the 
higher gas prices do not correspond to 
higher profit for the gas station operator. 
It may correspond to an increase in profit 
for the gas station provider, shell oil for 
example. The real profit margin on gas 
station properties includes the sale of 
goods at convenience stores as well as 
mechanics working at the gas stations 
and car washes. People have less dispos-
able income. They are spending less, 
getting their cars washed less. They are 
spending less on getting cars repaired. 
And, they are spending less buying gum, 
Coke, and those spontaneous purchases 
in the convenience stores.

q: Broadly, we are all traveling less.
a: People are actually buying less gas. 
They are being more conscientious which 
means they have less occasion to stop at 
the gas station in the first place. Not only 
do people have less disposable income to 
spend money on those high profit items, 
they are actually visiting the gas stations 
less as gas prices increase. It’s two areas: 
maturity defaults because the owners 
cannot refinance their way out of their 
existing loan. And, it is cash flow defaults.
What lenders very often do is they will 
have a receiver appointed. A lender does 
not want to foreclose on a gas station 
because the process of foreclosing means 
the lender becomes the owner and they 
can be subject to environmental claims 
or any other type of remediation issues 
or other types of liability an owner would 
have. Lenders are loathe to cross that line 
in certain circumstances. What they do is 
have a receiver sell the property through a 
court-ordered process. 

q: have lenders tried to duck the issue 
and extend the loan for a gas station?
a: It depends on whether this is a loan 
that is a CMBs loan being serviced by 
a master servicer and what the REMIC 
guidelines are or if it is a direct lender. It’s 
not blanket that no lenders ever do the 
extend and pretend route. sometimes the 
lenders are involved in active negotiations 

with their borrowers to try to achieve some 
sort of resolution that would involve either 
a restructuring of a loan or an extension 
of a loan.

q: when that happens, does the lender 
incur a loss? and, how much of a loss 
is incurred?
a: The lenders are taking losses. In the 
last four or five sales that I have person-
ally been involved with as receiver, the 
losses have been anywhere from a high 
of almost 50 percent to a sale where the 
lender took only a 15 percent loss. The 
lender will agree to take less than the 
principle loan amount or the principle loan 
balance. so, in that way it is somewhat 
similar to a short sale although you don’t 
ever hear the term short sale for a com-
mercial property. 

q: what’s your outlook on the gas 
station industry?
a: I would expect that for the next 24 to 
36 months we are going to continue to 
see an increase in defaults of gas sta-
tions, probably in the 10 to 20 percent 
range for a couple of reasons. Number 
one, we have got a relatively jobless 
recovery and income levels are not right. 
We’ve got a lot of volatility in the financial 
market and the lenders are still tightening 
their belts with respect to underwriting cri-
teria. I don’t see that the qualification pro-
cess for loans is going to get any easier 
any time soon. We obviously have a lot 
of national and international issues going 
on with gas that are going to have upward 
pressure on gas prices. All of those trickle 
down together on a cumulative basis to 
not make it a really pretty picture for gas 
station operators on the edge.

q: how many gas stations are there in 
the u.s. market? when you say 10 to 20 
percent, is that a percent of that total 
that are in hot water?
a: I’d say that we’ll see a 10 percent or 20 
percent increase in the number of stations 
that are in default. I don’t have a specific 
statistic on the gross number of stations 
across the country.

Defaults on loans made 
to gas station owners 
could climb as much as 
20 percent in the next 
two to three years, says 
stephen J. Donell, 
co-founder of Los Angeles 
Advisory firm petroleum 
capital advisors. In an 
interview with Aleksandrs 

Rozens he says the defaults are tied to a de-
cline in consumer spending amid higher gas 
prices and tighter credit conditions.

Petroleum Capital’s donell: gas station Property defaults to Increase as Much as 20 Percent
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Q: What is keeping you and your re-
structuring team busy? is it more out 
of court or more in court?
a: it is mostly out of court. it’s a reflection 
of what is going on in the capital markets. 

Q: and that’s tied to the improved con-
ditions in the high-yield market?
a: yes. The average default rate is still 
about one percent even though the long-
term average is about four percent. After 
the last credit crisis, which started in July 
2007 and the markets really reopened in 
the spring of 2009, default rates went from 
double-digit rates down to one percent. 
People don’t see a massive wave of 
defaults happening in the next 12 months. 
Our business just reflects what’s happen-
ing in the capital markets.

Q: What industries are seeing the most 
stress?
a: i don’t see that much of a systemic 
problem in the global financial and busi-
ness markets that you can say, ‘Oh, 
specific industries are imploding.’ i think it’s 
much more spread out and situation spe-
cific. The u.s. economy is growing again. 
Obviously some industries are lagging. you 
are always going to find an industry where 
commodity prices might be rising and they 
can’t pass them along. But i don’t think you 
can generalize on any of the situations 
these days.  

Q: is improvement in the credit mar-
kets long-lived or more temporary with 
europe still in the backdrop?

A: in the u.s. we have very easy money. 
The economy seems to be growing; 
employment is improving. The general 
business tone is okay. From a long-term 
fundamentals standpoint, the leveraged 
credit markets are much better. i think 
the underpinnings of that market are still 
very much driven by - on the margin - 
fund flows into retail mutual funds. A lot 
of that money is hot; it comes and goes. 
right now people are feeling good if you 
can get 8 or 9 percent versus 1 or 2 per-
cent on Treasuries. The high yield asset 
class was up 13 percent last year, better 
than the stock market, and it’s very at-
tractive. if you think long rates are going 
to stay low, the spreads for high yield are 
at 500 or 600 basis points. That’s still, 
historically, a very attractive premium for 
the incremental risk you are taking. When 
you start looking more carefully at the 
high-yield market, i still think it is a bit of 
a tale of two cities.

For the bigger, established companies 
with a good business model, good positive 
earnings momentum – the markets are 
very eager to finance them whether it’s 
for expansion, or acquisition or refinanc-
ing. For smaller companies with a weaker 
business model or those who have a lot 
of leverage or a weaker business model, 
they have a harder time raising capital. you 
are seeing companies that are extremely 
leveraged, where debt may actually equal 
or come close to total enterprise value. 
They can still refinance at a senior secured 
level because – even in a calamitous credit 
market or negative GDP environment – 
those senior secured pieces do very well. i 
remember when people were complaining 
adamantly about covenant lite not making 
any sense. yet the experience, i think, for 
covenant lite through the last credit cycle 
was actually not bad at all; in fact it was 
quite good because being at the very top 
of the capital structure, secured by assets 
is a very safe and attractive place to be 
unless there is a truly calamitous change in 
business fundamentals. 

Q: so the last downturn validated these 
covenant-lite loans? 
a: sure. As long as your loan-to-value ratio 
on your covenant-lite loan is not excessive 

relative to a diminished enterprise value in 
a recession, you are going to get all of your 
money back. Given how first-lien senior 
secured loans are treated in a workout 
process or a bankruptcy process you still 
come first. Distressed investors – if they 
want to take a conservative posture – will 
buy the first-lien because they know the 
same credit fundamentals i just described. 
Even if the world looks like it’s coming to an 
end, they know they rank first and the value 
of the business is going to come back. 

Q: so, investors are moving much 
lower into distressed paper?
a: All these capital structures have layers 
like a layer cake. Depending on your risk-
and-return tolerance and your view of the 
business fundamentals, you can pick your 
risk and appropriate return level by pick-
ing layers in capital structure. so, when 
the market is improving, you take a little 
more risk. Obviously, the performance of 
the lower rated credits has been much 
better; when you look today and say, ‘now, 
how am i going to earn a double-digit rate 
of return?’ Hedge funds don’t raise money 
by saying i’m going to get you 7 percent. 
They tell investors ‘i’m going to get you 
high teens, 20 percent.’ The only place 
they can get that is by looking at bigger 
credits that are more risky or in the really 
small credits where there is risk because 
there’s no liquidity. 

Q: is the high-yield market too rich? 
dollar prices of loans have gone up 
pretty quickly.
a: if you are living in a world where the 
10-year is trading at 2 percent and you 
can buy single-B rated bonds at 8 per-
cent, that is a 600 basis point premium. 
if you assume the average default rate is 
4 (percent) and even if a bond defaults 
you are not going to get zero, you are 
going to get something back. you are still 
being paid a premium over riskless paper 
that should more than offset any loss you 
might expect over a long full, credit cycle. 
When you look at the high-yield bond 
market historically, when credit spreads 
have gone closer to 400 basis points 
that’s when the market is probably over-

Banks are looking to 
bolster their net inter-
est margins with higher 
yielding assets such as 
auto loans, david ying, 
senior managing director 
and co-founder and head 
of evercore Partners’s 
restructuring and debt 
capital markets group, 

tells aleksandrs rozens. He also said strong 
demand for junk debt from investors hungry for 
more generous yields has served as a lifeline 
for some distressed companies.  

 evercore’s ying: Banks Aim to Shore up net interest Margins With higher yielding Debt
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priced. But if it is 500, 600 or 700, i think it 
is average. When you see the credit mar-
ket is 1,000 over that’s when you know 
the psychology of the market is horrible.

Q: in recent weeks bond inflows on a 
weekly basis are now at record levels.
a: Which is another reason why i’m say-
ing the bond market is doing very well 
because you have this big influx of capital.

Q: have these bond market conditions 
bought time for companies to refinance 
debt? We heard a lot about a refinanc-
ing cliff this year and next.
a: Even companies that are very lever-
aged, to the extent their maturities are 
populated in the more senior debt levels 
of their capital structure, they have the 
ability to go out and pay extra interest 
and extend the duration of their capital 
structure. you are seeing people do that 
quite aggressively. Look at realogy, the 
big apollo real estate brokerage business 
that is suffering from what is happening 
in the u.s. housing market. Everybody 
thinks it’s a great franchise; it’s number 
one or two in the country. They keep 
extending out the duration of the top end 
of the capital structure. Another company 
is first data, the kkr LBO - very lever-
aged. But they keep refinancing the senior 
end of the capital structure to extend the 
maturity profile of their debt capitaliza-
tion and to buy more time so they can 
continue to improve their business. 

Q: What are you involved with in 
europe?
a: We haven’t done any sovereign work. 
so it’s strictly on the corporate side. 
Europe - given their fiscal issues - is un-

dergoing a pretty traumatic change from 
the ability of governments to continue to 
spend, support the population, and main-
tain social services. it’s having an adverse 
affect on business confidence. so GDP 
growth is much more in question and 
that has a big impact on how businesses 
plan for the future. you have seen some 
European credits come to the u.s. to try 
and sell dollar-denominated debt because 
they believe they can get better execution 
in the u.s. than they can get it Europe. 

Q: Given the hunger for yield, they are 
probably getting these done. 
a: yes, even though you are potentially tak-
ing on some additional exchange rate risk.

Q: With all of the assets being put up 
for sale in europe and the u.s. are you 
working with investors to guide them 
through that process?
a: What’s happened here is that the 
yield curve is so low that the net interest 
margin a bank can earn has been very 
challenged. so the u.s. banks, which 
are by and large better capitalized and 
therefore can take on more assets, they 
are actually very challenged in terms 
of obtaining higher yielding assets. We 
are helping companies sell high-yielding 
portfolios to banks that can finance them 
at very attractive rates. Or help banks try 
to acquire higher yielding asset portfo-
lios. in Europe there is a fair amount of 
cross-border activity going on where the 
better financed u.s. financial institutions 
are looking for higher yielding assets. 
some of the bigger ones are very com-
fortable going and looking for more glob-
ally diversified asset bases. When you 
localize your question to hedge funds or 

the high octane private investors i think 
it is a much more difficult question; what 
i’ve noticed is the portfolios i’ve seen for 
sale out of Europe - they are selling their 
better assets. it’s very hard for a bank 
to improve its capital ratio by selling off 
assets at a price lower than their carry-
ing value. it’s much easier for a bank to 
improve its capital ratio by selling assets 
they can sell at their marked value. 

Q: What kind of assets are the banks 
buying to improve their net interest 
margin?
a: When you think about big asset 
classes one is automotive loans. The car 
industry is doing much better, the sAAr 
(the seasonally adjusted annualized rate) 
of car sales is now coming back to the 
norm. The norm used to be about 14 mil-
lion cars in north America per year. Back 
in 2008 and 2009, it dropped to 9 million 
which was catastrophic for the big auto 
companies. it’s now back up to 13, 13-1/2 
(million). The car loan market has proved 
to be an excellent asset class. The loan 
losses even to people with lower credit 
ratings have been very modest because, 
let’s face it - we live in America. 

Even if you are not a rich person or you 
are in between jobs or whatever your 
circumstances if you don’t have a car, how 
are you going to handle many day-to-day 
tasks? The auto loan market has proved 
to be extraordinarily resilient. it’s still a 
market where you can earn a very good 
spread. so, you see a lot of big banks who 
love that asset class and are trying to get 
into it and expand their portfolio. toronto 
dominion bought a part of the chrysler 
finance business that originates auto 
loans because they like the asset class.
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Q: the supreme court is examin-
ing the issue of credit bidding. does 
this have any impact on the cost of 
money for diPs?
a: Well, first I believe the Supreme 
Court is more likely to uphold the right of 
senior creditors to credit bid. And, I don’t 
believe we have yet seen a negative 
impact under the assumption that rights 
are going to be terminated. however, 
if we did see the Supreme Court rule 
in a way that weakened senior credi-
tor rights, that may increase the cost of 
borrowing for corporates in this coun-
try. one of the benefits we have right 
now is that we have  the world’s most 
refined and sophisticated bankruptcy 
code allowing the lenders to understand 
that the rule of law is going to apply in 
a certain orderly fashion. If we change 
that – and I don’t mean to suggest that 
we will – I think that may impair liquidity 
and, therefore, pricing.

Q: i’d imagine everybody would have 
to recalibrate their assumptions as to 
what their returns would be as lender. 
a: yes, although I don’t want to over-
state it because number one, I don’t 
expect it to happen. And number two, 
most restructurings and bankruptcies 
are consummated through a plan of 
reorganization and only some through 
a credit bidding process.Third, lenders 
have the option to raise new capital for 
the purchase price, become the winning 
bidder and then recycle the proceeds to 
pay their prepetition debt.

Q: whenever an outside force has an 
impact on how people perceive credit, 

then down the road it has to cost more.
a: That’s true. But what can some-
times get lost in this debate is that it 
comes down to valuation as opposed to 
process. If the senior creditors believe 
that they are impaired, then they may be 
looking to restructure the company and 
take back equity. however, if the junior 
creditors believe the senior creditors 
are money good, then the responsibility 
falls on the junior creditors to either craft 
a plan that’s acceptable to the senior 
creditors or to pay off the senior credi-
tors because they come first in the wa-
terfall. So, the point on valuation is more 
significant than the process point.

Q: what’s your outlook on credit de-
faults this year?
a: Credit defaults will rise slightly from 
the mid-twos where they have been 
for a while and I think you could see it 
at around 3 percent. I don’t predict the 
beginning of a full credit cycle. I see this 
really as a normalization of the long- 
term average default rates of around 4 
percent. Again, the defaults we will see 
in 2012 are the secular defaults. This is 
not the beginning of a new cycle yet.  I 
do not expect a new credit cycle in 2012 
or the first half of 2013.

Q: so do we expect an uptick in de-
faults in the latter half of 2013?
a: I think it is hard to predict what hap-
pens when some of the previous tax 
cuts expire. Some of the fiscal, long-
term fiscal problems may emerge to 
create some friction in the economy. 

Q: is there any industry that likely will 
see an uptick in defaults?
a: The industries I think we should keep 
an eye on include old media or busi-
nesses impacted by new technology. For 
instance, retail can be impacted by new 
technology; Borders Books is an easy 
example. I’d say we still have a cycle to 
occur with regard to the low natural gas 
prices. on the one hand there are winners 
– including the American consumer – with 
low natural gas prices. But where there 
are winners there are sometimes losers; 

those businesses could sometimes strug-
gle under those low natural gas prices.

Q: any expectations for european 
credit defaults?
a: We do not have the same quality of 
data. But I would point out the following. In 
the u.S. right now we have a highly liquid 
market and we have a more institutional 
market, more institutional investors. We 
see the economy improving as you saw 
with the ISM manufacturing data that 
came out [last week] and the dow trading 
at a four-year high. And, we have the job-
less rate creeping down. So, in the u.S. 
you are clearly on the upward trajectory. 
In Europe, I think it is healing but I think 
you still have a more bank-centric model. 
And that will come under some stress as 
they continue to implement new capital 
rules across the European market. The 
u.S. lending markets have a greater 
percentage [of credit] supplied by institu-
tional investors and less by banks. That’s 
an intrinsic design benefit that we have 
that Europe does not have yet. Europe is 
evolving in that direction. But, right now, 
because our institutionalization has oc-
curred in advance we are more insulated 
from moves in bank philosophy.

Q: has the cost of diP money 
changed?
a: dIPs are less expensive than they were 
at the depths of the financial crisis in 2008 
and 2009 but more expensive than they 
were during the period of 2005 and 2006.
It has to do with the quality of the com-
panies. It’s a tale of two cities. If you look 
at the better companies, they have ABLs 
pricing at 325-350, the ABL portion of the 
dIP. And they might have a term loan at 
600 to 800 over Libor. If you look at the 
weaker companies, the tougher credit 
stories, their dIPs might be LIBor plus 
1,150 to 1,250. That’s where the dIPs 
were on harry & davids and Borders, for 
example. So, it has to do with the lower- 
quality nature of some of the bankruptcy 
filings as opposed to the dIP market in 
general. If you had a really great company 
that needed to file and de-lever, I think 
they would find an adequate supply of dIP 
financing at competitive rates.

The Supreme Court 
likely will uphold the right 
of senior creditors to 
credit bid, but if it does 
not the cost of debtor 
in possession loans will 
increase, Mark cohen, 
global head of restruc-
turing and workouts at 
deutsche Bank, tells 

Aleksandrs rozens. Cohen also said he ex-
pects default rates to rise to 3 percent this year.

High yield Corporate default Rates May Rise to 3 percent this year, deutsche’s Cohen Says
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Q: what is the most common strategy 
right now for a fund raising money?
a: There are something like 800 funds in 
the market right now. Probably 40 percent 
of them are focused on investing in North 
America, 25 percent are focused on in-
vesting in Europe, 15 percent in Asia. With 
respect to return targets, roughly a third 
would be core investments, a third would 
be value-add and a third would be oppor-
tunistic. Distressed real estate generally 
would fall under opportunistic. core real 
estate has an 8 to ten percent total return 
target with no or very little leverage. value 
add has a 10 to 15 percent total return 
target with up to 50 percent leverage; and 
opportunistic offers north of 15 percent to-
tal returns with 65 to 70 percent leverage. 
As a placement agent we tend to get hired 
for the higher return funds that don’t have 
large in-house marketing teams.

Q: How much money are they trying to 
raise in total?
a: About $250 billion, which is completely 
unrealistic. In 2011, about $45 billion of 
funds closed and the amount  was similar 
for 2010. If you look at the peak year, 
which was 2008, $140 billion was raised. 

Q: are there distressed real estate 
funds raising money?
a: Typically investors are looking to buy 
distressed debt to get to the asset. Or it 
could be just buying debt at a discount 
and holding it and getting an above-mar-
ket yield because they found a distressed 
seller, perhaps the original lender, who 
wanted to get out of holding the troubled 

loan. Or, it could be buying an asset from 
a bank at a foreclosure that nobody has 
paid attention to for a while. The other 
thing that differentiates a strategy from 
one fund to the next is geographic focus. 
We are definitely seeing a tale of two 
cities; there are markets where prices 
are back to 2007 pricing - Nyc and san 
Francisco and Washington Dc. you’re see-
ing less interest and less price recovery in 
smaller assets and in markets that have 
not seen the same kind of high growth.

Q: are funds looking at distressed 
residential real estate?
a: Multi-family in terms of residential is the 
most popular asset class by far because 
of demographics. That’s the asset class 
that has performed the best. There are 
probably more multi-family funds out there 
than anything else. In terms of single-
family residential there are now a number 
of people talking about buying up single-
family residential developments from banks 
that are unoccupied and then fixing them 
up and renting them out. There are now 
people looking at a single-family rental 
strategy; you will see firms succeed at 
that because assets can be purchased at 
very cheap prices, especially when buying 
in bulk. There is going to be demand for 
people to come back and live in homes. 
People will want to live in homes, but they 
won’t have the equity to buy a home, they 
won’t be able to get the financing to buy 
a home, or they may not believe that they 
want to own a home again. There will be 
a trend towards home rental. I wouldn’t 
be surprised to see a fund or two with a 
strategy like that over the next year. 

Q: are there any other commercial real 
estate assets that banks want to sell?
a: A lot of the problems are in the smaller 
banks; there are so many that have 
construction loans, land - investments 
that are just not institutional. It will take 
a lot longer to work through those loan 
portfolios, or they will eventually be sold 
“by the pound.” The other place where 
there is an incredible buildup is special 
servicers. cMBs loans that have gone 
into default go to the special servicer; the 
special servicer is paid fees to fix them 

and lease them out, work the assets 
and then sell them. What’s happened is 
the build-up on their books. What I hear 
anecdotally is these servicers had these 
assets for a while and they can’t even 
begin to do the right job by the asset. A 
special servicer typically has 10 assets 
for every one professional. some of these 
shops today are looking at 30 to one. They 
are just overwhelmed so they are also an 
important seller in the market.

Q: are you seeing funds being created 
for european distressed real estate op-
portunities?
a: We saw fewer funds close for Europe 
last year, which isn’t surprising but many 
managers are preparing to come back 
to market in 2012. Banks have not been 
selling in Europe, but we expect them to 
start to. Outside of real estate you are 
seeing lots of European corporate credit 
funds raised this year; there are probably 
six or seven. I think they have raised a few 
billion dollars, largely from the U.s. I think 
there is a view banks will start to sell the 
more liquid investments and eventually 
they’ll have to start selling their real es-
tate. The other consideration is when you 
make an investment in an illiquid asset 
like that you run currency risk; you cannot 
hedge it. It may be one thing to go out and 
buy European securities; you can hedge 
and if you make a mistake you can sell it 
the next day. If you buy real estate and the 
euro collapses, you have left yourself with-
out options. I’m not saying people believe 
the euro is going to collapse but it’s the 
incremental political risk of the Euro that 
is weighing on people now.

Q: How does today feel compared to 
the early 1990s?
a: There would be a lot more distress in 
the markets than there is now. Having a 
different interest rate policy makes this feel 
very different. The problem in the early 
1990s was clearly a real estate and s&L 
crisis. But it wasn’t a global debt crisis. We 
didn’t have the fiscal issues we have here 
in the U.s. where we know we have an 
enormous debt overhang that we haven’t 
figured out how to solve. We didn’t have the 
issues of Europe and the fate of the euro. 

Q&A

Funds raising capital 
may buy distressed  
residential properties 
and rent them out or 
they may buy non-
performing commer-
cial real estate assets 
from servicers, nancy 

lashine, managing partner and founder 
of placement agent park Madison tells 
Aleksandrs Rozens. she said 800 funds 
are trying to raise $250 billion.

Lashine: Specialty Funds May Buy Assets From Servicers, Rent Single-Family Residences
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q: Where is most of your activity? 
chapter 7s or 11s?
a: People are using Chapter 11s to do 
a 363 sale, to get those assets moved 
from oldco to newco, free and clear of 
anybody’s liens or other interests. That’s 
kind of brought about a whole valuation 
industry to help facilitate those sales. I’ve 
used that process and I’m getting ready to 
use that on a case that hasn’t filed yet; we 
are going to attempt to sell a company’s 
valuable assets to an investor group and 
they will put some money into a liquidating 
plan so unsecured creditors can receive at 
least something. you’ve seen that struc-
ture a lot in the last 10 or 12 years.

q: should we expect more chapter 7s 
from businesses?
a: In the small and mid-range (com-
panies), the answer is yes. a couple of 
clients now who have long-time, estab-
lished, once-very-successful small to mid-
sized businesses with annual revenues 
of a couple of million to $70 million have 
just reached the end of the line. They 
don’t even have the funds to pay for the 
administrative costs of an 11. They are 
just going out of business. We have an 
extensive trustee representation. Three of 
my colleagues are Chapter 7 trustees; so 
we do a whole bunch of Chapter 7 trustee 
and liquidation work. Ninety-five percent 
of Chapter 7 trustee cases are individuals 
and consumers, but you have that five to 
10 percent that are businesses. Some of 
them can be quite large businesses. 

q: do you think we will see an uptick in 
15s given the lockup in credit markets 
in europe?
a: I think we probably will. But one thing 
to keep in mind is that a 15 is not like 
an 11 where you have a flurry of activity 
here. The reorganization the 15 is de-
signed to recognize is actually going on 
somewhere else. you are attempting to 
have the U.S. bankruptcy court recognize 
that foreign proceeding and extend the 
U.S. court’s protection around U.S. as-
sets of the foreign company. The last one 
I was involved in was a valve manufac-
turer in Seoul, South Korea.

q: When we look at reasons behind 
the filings – what exactly is the cash 
flow problem? is it the slowdown in the 
economy that brings about a drop in 
demand for a debtor’s services or are 
lenders pulling back?
a: It is both. In a lot of cases the problem 
is in commercial lending; lines of credit 
have dried up and people don’t have the 
working capital without those lines of 
credit to be able to continue. one of the 
larger banks here in town wanted a credit 
moved. a multi-million dollar operating 
capital loan and they wanted it out of the 
bank. Not because it was in default. They 
just don’t want that type of credit anymore. 

q: is it that they don’t like the industry 
the business is involved in or is it the 
geographic location of the business?
a: It is not the region because they 
bought into the region. It’s a Texas-based 
large regional bank that came into the 
Houston market and bought one of our 
larger local banks. It is a recurring theme: 
either the line of credit is completely used 
up and the bank will not extend further 
credit or they want the credit out of the 
bank. I’ve seen that on multiple occasions. 
We represent a lot of banks and we’re 
seeing it on the workout side as well.

q: When a bank wants a credit off of 
its books how much of it is tied to the 
industry the borrower is involved with?
a: It seems to be on a case-by-case 
basis. This particular business is in the 
automotive field and they don’t want to 

lend to that type of business anymore.

q: What are other common denomina-
tors behind bankruptcies that you are 
involved with? 
a: In my region of the country we’ve had 
a number of oil field service bankruptcies 
such as pipe manufacturers, rig manu-
facturers which you would be surprised 
at because we seem to be in an energy 
boom. But you also have to remember 
natural gas right now is about $2 per 
thousand cubic feet. 

q: has the bankruptcy case load at 
your firm picked up? When did the 
uptick become evident?
a: 2009, 2010 and 2011 – the first half of 
2011 – we were very busy. In the second 
half of 2011 we definitely had a down-
turn in our business on the commercial 
bankruptcy side of it. Starting in February 
my partners and I have been steadily 
busy on the creditor and debtor side of 
the ledger. Smaller business people will 
make the serious mistake of funding their 
cash flow by not paying their employment 
or sales taxes. I’ve seen that many times 
with small business bankruptcies. you 
have the IRS knocking on your door and 
you have penalties. Whoever is respon-
sible for collecting those employment 
taxes - that liability sticks to them person-
ally. If you withheld from your employees’ 
paychecks but you didn’t remit to the 
government, you can be held personally 
liable for that.

q: as an adviser to creditors what’s on 
their minds? 
a: We do a lot of real estate work and so 
we have been involved with quite a few 
out-of-court restructurings and out-of-court 
workouts. We have been involved in a very 
large transportation company that we were 
able to successfully resolve outside of 
bankruptcy court. Unless things have gone 
completely to hell in a handbasket many 
of our lender clients are interested in doing 
out-of-court restructurings and out-of-court 
workouts because bankruptcy is just so 
expensive. That involves extending a loan, 
taking back part of the property, finding ad-
ditional capital to put into the business. 

Q & A

an increasing number 
of small and medium-
sized U.S. businesses 
cannot readily get 
credit from banks 
and are being forced 
to file for bankruptcy 
protection, says 
Wayne kitchens, 
co-managing partner 
at hughesWat-

tersaskanase llp in Houston. Many of these 
businesses are unable to foot the high costs 
associated with a Chapter 11 so they end up liq-
uidating via a Chapter 7, he said in an interview 
with aleksandrs Rozens.

unable to Pay for Chapter 11 expenses, Small and Medium-Sized Businesses liquidate via 7s

 06.06.12   www.bloombergbriefs.com Bloomberg Brief  |  Bankruptcy & Restructuring 7



 Bloomberg Brief   Bankruptcy and Restructuring — Q&A Compendium (Oct. 2011 - Sept. 2012) 20

CliCk Here to return to index
 1 2 3 4 5 6 7 8 

Q: what are your plans at phoenix? 
a: Phoenix has been around 25 years 
or so. about 75 percent of what Phoenix 
does involves debtors where we repre-
sent troubled borrowers. The other 25 
percent is banks, hedge funds or private 
equity groups that need someone to 
check on cash flows, management teams 
and operations.

Q: so, your role will be to build up the 
business in the U.s. southeast?
a: That’s the plan. it’s a Philadelphia 
based firm. it’s very strong in Philadelphia, 
New york and Boston markets. Prior to my 
coming on board, the firm hired a senior 
professional in cleveland. The plan is to 
really focus on the Southeast.

Q: how does the U.s. southeast 
economy feel like to you?
a: it’s actually a little bit worse, particular-
ly in florida and georgia. if you compare 
the unemployment rate in georgia and 
florida to the national rate it’s actually a 
little worse. So much of the economy, par-
ticularly in florida, is construction related, 
housing, commercial development. Over-
all the economy in the Southeast is worse 
off from what the national averages are.

Q: what industries do you expect most 
of your mandates to come from?
a: general manufacturing. i think 70 
percent of the businesses in the South-
east are manufacturing companies.
That’s where the majority of our work is 
going to come from down here. There 
are also a lot of trade-related industries 
in the Southeast with the port at Savan-

nah. you get into the trucking industry, 
warehousing and distribution.

Q: any specific type of manufacturer 
that is more likely to get into trouble?
a: anything tied to the housing and 
construction industry is going to be in 
trouble for a while. i think there is at least 
another 18 months or so of struggles 
in any industry that touches housing 
construction. The problems in europe are 
going to be adding to that.

Q: are most of your clients looking to 
do their restructurings out of court?
a: in the Southeast a majority of the 
companies try to deal with their prob-
lems outside of bankruptcy. i don’t think 
that’s going to change. They are being 
encouraged by their banks to look at 
their costs, gross margins, make sure 
their expenses are in line. The banks 
have helped them in some cases 
restructure their own balance sheets 
outside of bankruptcy (court).

Q: how do the banks help? Do they 
extend a loan or allow them to violate 
a covenant for a certain period of time?
a: i think you are seeing a lot of that. in 
the Southeast there’s a little bit of kicking 
the can down the road with the banks. 
They know they have got a problematic 
borrower. The borrower has tripped some 
covenants. The difference in this cycle 
versus other cycles is they are ninety-day 
forbearance agreements. So, they’ll say: 
‘Okay we’ll go ninety days out if you do 
the following three things. We’ll revisit 
things at the end of ninety days and 
decide if we want to continue another 
ninety days or whatever.’ We are seeing 
a little more of that short-term forbear-
ance arrangement in lending agreements 
once they have been in default. The other 
interesting thing that’s happening is two 
or three years ago about 50 percent of 
what we were seeing came from banks 
where they actually had a problem. The 
other 40 percent would be coming from 
private equity groups. That’s flip-flopping. 
clearly the banks are holding on to their 
problem credits a little bit longer before 
they engage professionals. 

Q: when a bank gives a borrower an 
extra ninety days how effective is that? 
can a business turn itself around in 
ninety days?
a: i would say probably 70 percent of the 
time there’s very little – if any – positive 
change that takes place. That’s just my 
30,000 foot observation of things. Banks 
have got regulators breathing down their 
throats so they are looking for ways to 
work with their borrowers. 

Q: when it comes to the pe-owned 
firms, are they turning to you because 
they are trying to sell a business and 
they want to clean up its balance sheet 
before they put it out for bid?
a: i think there is a lot of just let’s clean 
things up so we can either sell it or 
refinance or get rid of it somehow, maybe 
sell it to another investment group. a lot of 
times we will get involved and help them 
with a cleanup strategy plan on their cash 
flows and try to get the ebitda numbers as 
solid as we can. Then they’ll go out into 
the market and try to refinance it or sell. 

Q: can you turn around a business 
more readily that comes from a bank 
than a pe-owned business that may be 
more levered up?
a: i don’t think there is distinction. i think 
it’s the same in both bank deals and 
private equity deals. it’s all about cash 
flow and what you can do as a manage-
ment team to squeeze out as much costs 
from your company as you can and get as 
much cash flow as you can; whether its 
debt or equity it doesn’t really matter. it’s 
cash flow that matters.

Q: is anyone talking about europe and 
how it impacts their ability to turn a 
business around?
a: right now in the Southeast there are 
closed door discussions taking place 
about europe. everybody knows that 
whatever happens in europe it’s going 
to create volatility in exchange rates and 
it’s going to create volatility in the equity 
markets which means that could create 
volatility in debt markets. ceOs of middle 
market companies are watching the euro-
pean situation very carefully.

Q & A

Banks are holding on 
to problem loans for a 
longer period as part of 
an effort to allow borrow-
ers more time to fix their 
businesses, says tony 
howard, who recently 
joined Phoenix Man-
agement Services as a 
managing director in its 

atlanta office. “There’s a bit of kicking the can 
down the road with the banks,” he said in an 
interview with aleksandrs rozens.

Phoenix Management’s howard Says Banks holding on to Problem credits Longer
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Q: when it comes to distressed 
residential investments where is the 
bulk of the interest coming from? is it 
private equity funds or individuals?
A: it’s really a whole range. it’s some 
private individuals, some of whom may 
not have been in the rental business 
before but see an opportunity in their 
community. There are others who have a 
longer history — a private person or an 
llP — a small, one- or two-person shop 
that has had a long history in rentals. 
Then there are hedge funds and also 
institutional investors who are looking at 
rentals as an opportunity in distressed 
property. Some of them are traditional 
flippers who buy, repair and put back 
on the market — people who have a 
lot of market-specific knowledge. Some 
of them do the buy-and-hold strategy, 
anticipating getting a cap rate based on 
the rent, and ultimately, perhaps some 
capital gain. Some do both of those. 
The difference between them and the 
hedge funds is likely to be the amount 
of discount that they’ll require to get 
their return on capital. The institutional 
investors have a higher return-on-capital 
target. numbers i’ve heard are 18 to 22 
percent, but i’m not sure what the aver-
age expectation would be. Somewhere 
around the 20 percent range is probably 
reasonable.

Q: Are they buying the properties 
from banks, servicers or lenders that 
have seized property?
A: All of the above. Fannie [mae] has 
tried a pilot project in that area. i’ve 

talked to hedge funds that have called 
to try and understand the dynamics of 
the market. not so much to talk about 
the Fannie issues because they know 
Fannie has a pilot going on, but more 
to try to make sure they understand 
how the market functions. They tend to 
be regionally focused. They have some 
knowledge of the regional market and 
they want to make sure they understand 
housing financials generally and then 
apply that to the market.

Q: A lot of people automatically as-
sume a rental property is an apart-
ment building.
A: yes, and that’s a mis-impression. 
The distribution of rental units goes as 
follows: 25 percent of all the rental units 
in the U.S. are in developments which 
have more than 50 units. Twenty percent 
of the rentals are in developments which 
have between five and 50 units. And, 
55 percent of all the rental units in the 
country are in buildings that are either 
a single-family detached house or they 
are a duplex or a fourplex. The crisis re-
vealed the fact that ownership rate had 
gone way past sustainability and this led 
to a lot of foreclosures in the single-fam-
ily properties — single-family detached 
houses plus condominiums. What’s 
happened is lots of those are being con-
verted into rentals. So the share of rent-
als in the one- to four-unit category has 
risen one percentage point each of the 
last four years. Four years ago it was 51 
percent. it’s actually returning to more 
normal relationships. There have been 
a lot of headlines that we have become 
a renter society. We don’t believe that at 
all. it’s certainly borne out by consumer 
attitudes: the same 80 percent-plus 
say they want to own a home some 
day. The statistics over the long term 
are that over 80 percent of households 
will, at some point, own a house in 
their lifetime. So, what happened was 
the homeownership rate was in the 64 
percent range. We got up to 69. That 
simply was not sustainable. now you are 
seeing this 30 percent of the market that 
is cash sales at the present time. That’s 
the money that’s going to buy foreclosed 

or distressed single-family properties 
and converting them into rentals.

Q: distressed investments also take 
place in conforming and nonconform-
ing mortgage bonds. many homeown-
ers are paying down their debt. why 
should these investors be concerned 
about that?
A: one thing in calculating the value of a 
security is the pace at which it is expect-
ed to prepay. To the extent people are 
paying above and beyond their monthly 
mortgage payments, that accelerates the 
prepayment speed. [investors] get their 
money back sooner than they anticipated 
and have to reinvest in current market 
rates which may not be as advantageous. 
Some of the programs to accelerate 
[loan] modifications are encouraging 
refinances so that is obviously speeding 
up prepays on eligible loans.

Q: when you have people who can 
pay down their debt more quickly, 
you are left with a pool of loans in a 
bond that may not be as diverse. 
A: There is no question that at some 
point you can get an adverse selection in 
the pool. There is sort of a bifurcation in 
the market now between securities which 
have legacy loans [from] before 2010, 
2009. The loans which have been made 
after 2009 are going to have a much lon-
ger duration because they are made at 
interest rates which were historically low 
and it’s very unlikely that prepay speeds 
due to refinancing will accelerate in those 
loans. it’s hard to envision rates could go 
low enough to encourage those loans 
to refinance so they may actually have 
a much longer duration. you have the 
pre-2009 book which includes conform-
ing and nonconforming where the [loan 
modification] programs have been alter-
ing the structure; then you have what we 
call the new book of business which is 
under very different underwriting criteria 
and originated at a time period when 
interest rates are historic low. 

Q: So a lot of the assumptions either 
on wall Street or the buy side have 
been turned upside-down — how we 

Q & a

The housing market 
is drawing individual 
investors and hedge 
funds that buy dis-
tressed properties from 
banks and servicers 
and rent them out, 
douglas duncan, 
chief economist at Fan-
nie Mae, tells Aleksan-

drs rozens.  Duncan says the credit crisis 
has changed how investors value mortgage 
securities because many assumptions about 
prepayments have changed.

individuals and institutions turn Single-Family Homes into Rentals: Fannie Mae’s duncan 
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Q: Bankruptcy filings are not only 
down from last year they are off from 
recent years. will filings increase with a 
slowdown in the economy?
a: Many businesses in the middle market 
are just barely hanging on. They are hold-
ing on because interest rates remain at re-
cord lows and those that require inventory 
are keeping their stocks low. I am very 
concerned about the continued unemploy-
ment and under-employment in the U.s.  
which will continue to temper consumer 
demand. With a global economy we must 
keep an eye on Europe and industrial de-
mand in China. all of these factors would 
seem to indicate the drop off in bank-
ruptcy filings is temporary. This may well 
mean more “quick” Chapter 11 asset sales 
and liquidations and Chapter 7 sales.

Q: so we’ll see an uptick in 7’s? 
a: you will see more Chapter 7 cases and 
Chapter 11 cases that convert to Chapter 
7s following asset sales. 

Q: is that because the money is not 
being offered for debtor-in-possession 
financings?
a: That’s certainly one reason, though 
dIP financing does remain available in 
limited situations, especially from incum-
bent lenders who may be seeking to take 
control of the company. New dIP lending 
is going to very difficult because there is 
little, if any unencumbered collateral and 
no dIP lender will come in junior to the 

existing debt. If the senior debt is going to 
provide a dIP, it is only going to be, gener-
ally, on a very short-term basis so as to 
get the assets sold. The tradition of putting 
on a long-term dIP to try and reorganize 
around the core business, sell ancillary 
assets – that traditional process is going 
to be very difficult to repeat.

Q: is this tied to 2005 amendment lim-
its on exclusivity? if you have a longer 
period of time to reorganize you could 
bring back the business. 
a: I don’t think the 2005 amendment is 
the be-all and end-all cause. The real 
issue is a lot of these companies don’t 
have the ability to survive that long in 
bankruptcy. Bankruptcy is very expensive 
and it can be very disruptive, especially if 
the company has any significant non-U.s. 
assets. For a lot of these companies, if 
they are going to reorganize, they are 
going to do it very quickly or generally 
amongst existing constituencies. you may 
see, for example, conversions of debt to 
equity. I don’t think the 2005 amendment 
and the limitation on exclusivity has a lot 
to do with this. It is really a function of the 
capital markets and the nature of the busi-
nesses that are in distress.

Q: so what businesses will see an 
uptick in bankruptcy activity?
a: The energy sector, some of the 
commodity sectors – especially com-
modity sectors that are very dependent 
on Chinese demand. I continue to see 
substantial issues in some of the con-
sumer businesses. Obviously, retail is on 
everybody’s list. some of the businesses 
in the semiconductor space are on difficult 
footing because their r&d [costs] were 
outstripping demand.  some pharmaceuti-
cal companies. real estate.

Q: what is driving commercial real 
estate bankruptcies?
a: real estate values for most types 
of properties in most locations remain 
significantly depressed. and, while many 
lenders and servicers have continued with  
“extend and pretend,” or “kick the can” 
lending, waiting for the markets to turn, 
this cannot continue unabated. Mezza-

nine lenders are willing to lend in many 
of these situations. however, the costs 
of this debt can be prohibitive, especially 
where the property values remain far 
below 2005-2007 levels. Owners run 
the risk of simply returning to the same 
leverage situation they find themselves in 
today. Finally, it is difficult to complete an 
out-of-court restructuring with many real 
estate assets because the loans that were 
pooled do not have the traditional lender/
borrower relationship, which is critical for 
a consensual restructuring. These prob-
lems are not going away and for those 
assets that have escaped restructuring 
so far, there will come a day of reckoning 
where the lender says “I cannot extend 
this any further” or the borrower says “I 
cannot live under these types of terms.” 

Q: have servicers been amenable to 
extending loans?
a: Typically, they have been willing to 
extend, recognizing that in a lot of these 
situations the other option is selling at 
distressed prices and realizing a loss. Tak-
ing a property over is fraught with risks for 
the special servicer especially in a lot of 
these commercial facilities which include 
multiple properties.

Q: we recently saw an increase in 
Chapter 11 filings from companies list-
ing $1 billion worth of liabilities.
a: Many of the ten-figure filings came 
from era of financial fraud. In the finan-
cial sector, the liabilities are massive, 
and to the extent that displacement 
continues in this space, billion-dollar fil-
ings will continue to occur. While I think 
these cases will grab the headlines, 
they will remain the exception, not the 
rule due to a more stringent regulatory 
and governance environment and the 
availability of capital. More bankruptcy 
cases will arise in the middle market, 
especially those [businesses] with ex-
posure to European and asian markets. 
These companies do not have access 
to capital markets and have continued 
to hang on with increasing head winds. 
The slightest macroeconomic change or 
business variance will put these compa-
nies into the range of insolvency.

Q & A

While the number of 
U.s. Chapter 11 filings 
has declined this year, 
the downturn in global 
economic growth could 
push more middle 
market companies into 
bankruptcy, Richard 
a. Chesley, co-chair of 
dla Piper’s restruc-
turing practice tells 

aleksandrs rozens. “These companies do not 
have access to capital markets and have con-
tinued to hang on with increasing head winds,” 
he said. “The slightest macroeconomic change 
or business variance will put these companies 
into the range of insolvency.”

Downturn in global economic growth May Spur Chapter 11s by Middle Market Companies
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Q: What liquidation experience do you 
have?
A: Within the firm, our liquidation group has 
been appointed to wind down numerous 
funds that have failed due to fraud, misman-
agement and/or economic turmoil. Specifi-
cally, we were appointed over the failed Bear 
Stearns funds, in additional to funds that 
lost billions of dollars in frauds like Madoff 
and Petters. While most of these funds have 
been domiciled in the Cayman Islands, we 
have also worked on funds from the U.S., 
europe and other islands in the Caribbean. 

Q: have you liquidated zombie funds 
before?
A: We have and continue to act as liquida-
tors to hedge funds that withheld inves-
tor capital through gates or suspended 
redemptions. While formal liquidation is 
an option for them, we decided to expand 
our services to include taking over these 
funds as the new manager to help release 
value to investors. There is no reason why 
this offering wouldn’t apply to private equity 
funds that are also not prudently winding 
down. We purposely set up a new entity to 
take on these roles and are registering it 
with the SeC as a investment adviser. As 
we are a liquidation/restructuring shop we 
are not looking to raise money or make in-
vestments. our mandate is simple – return 
value to investors.

Q: Why now? 
A: Following the events of 2008 most 
people, investors and managers alike, 
took a “wait and see” attitude to closing out 
positions. Now that a number of years have 
passed, it has become somewhat clear as 
to which remaining problem funds need 
to be dealt with. Specific to private equity, 
there are many funds which launched 
many years ago, making acquisitions at 
too-high prices. Those funds are now re-

quired to wind down – making it difficult for 
them to exit at a profit. This is causing a rift 
between the manager and investors. 

Q: does the Sec’s recent focus on pe 
valuations offer an opportunity?
A: There has been increasing concern 
by both regulators and investors over 
valuations, which is compounded when 
the manager claims that they cannot sell 
assets for prices at or near their marked 
levels. We believe that these ongoing valu-
ation issues will increase opportunities for 
us to step in and sort out the matter, even if 
just in an oversight role. 

Q: Why else is this attractive?
A: While liquidation has been the tradi-
tional route for extracting value, we believe 
that stepping in as a replacement manager 
provides investors with another option. 
Despite an increase in secondary market 
buyers, investors are not normally thrilled 
with the prices on offer for their interests. 
This is due to the buyers being overly con-
servative combined with their need to earn 
a healthy profit on the purchase.

Q: isn’t it challenging to get permis-
sion to wind down funds? 
A: Investors need to review their docu-
ments to determine their rights, but gener-
ally they can get traction with a majority 
vote. The difficulty can be identifying co-
investors as the manager will not normally 
give out this information, requiring inves-
tors to be creative to cede control. This is 
where we can provide guidance/options. 

Q: What is the biggest challenge asso-
ciated with dismantling zombie funds? 
A: The biggest challenge is actually imple-
menting change and getting someone 

like us implanted to initiate the realization 
process. This may be achieved consensu-
ally with the assistance of the manager 
but in many situations this is not so easy, 
requiring more aggressive actions poten-
tially through legal remedies. I don’t believe 
that selling the positions is the real chal-
lenge. Despite what the assets have been 
marked at historically, their true value will 
be determined by what someone is willing 
to pay under a normal sales process. No 
investment is really “illiquid” – people may 
just not like the prices being offered. 

Q: how do you make money?  
A: We are a consulting firm, as opposed 
to an asset manager, and thus are flexible 
on our fee structure, which could range 
from an AUM-based fee, to one based on 
realizations, to something based on our 
standard hourly rates (or a combination of 
any of these). each mandate is different.  

Q: What steps do you take to liquidate 
a fund? 
A: once engaged, we conduct a review of 
the fund’s positions so that we can develop 
a defined divestiture strategy. This review 
will also assist us in determining whether 
we require any outside assistance, pos-
sibly from the former GP or from specialist 
brokers. Most investors also bring good 
financial acumen to the table and it makes 
sense for us to leverage it, particularly 
given it is their money at stake. For private 
equity investments, our review will also 
involve meetings with management of the 
underlying investments, as they may have 
ideas for realization (and value) given their 
direct knowledge of the business. The key 
is to be fully engaged with all parties so 
that a well-constructed divestiture plan can 
be developed and implemented.

geoff varga, global head of the corporate 
recovery and restructuring group of advisory firm 
Kinetic Partners, spoke with Sabrina Willmer 
about the firm’s new business to unwind “zombie 
funds.” Kinetic Partners, started about eight years 
ago, provides tailored services to asset manag-
ers including private equity and hedge funds.

Q & A
kinetic Partners’ varga on How to Dismantle a Zombie Fund

Hometown: windsor, ontario

education: B.Comm Queen’s University (Kingston, Ontario)

Professional Background: More than 17 years of restructuring/insolvency 

experience (New Zealand, Canada, Cayman Islands, U.S.)

Hobbies: Golf, fishing

Favorite Restaurant: Quality Meats, NYC
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Q: Can you give our readers some 
quick background on the distressed 
market in brazil?
a: The total credit market has grown by 20 
percent over the last 10 years, which is un-
precedented. Ten years ago, with a R$200 
billion ($99 billion) credit market, 7 percent 
of which was distressed, we were talking 
about a R$14 million distressed market. 
Today the credit market is R$2 trillion.

Q: sounds like there should be lots  
of opportunities for hedge funds  
and others?
a: Some people have tried in the past. 
The Brazilian legal and restructuring 
environment is way tougher than most 
countries I have experienced. I spent 10 
years doing distressed in Europe. When 
you look at France, Italy and Spain, 
they’re very complex places to restructure 
businesses. I would say Brazil is even 
tougher than those countries.

Q: that’s pretty impressive.
a: This is why, of the foreign players that 
came to Brazil in the mid 2000s, most 
have left. They couldn’t get the adequate 
infrastructure, the legal side of the busi-
ness or credit analysts with experience in 
restructuring. It is not an easy place to play 
and that’s why prices need to be less than 
other countries. Recoveries in Brazil are 
very low. Investors need to be very careful 
when they choose the asset class to invest 
and the asset manager to use. hearing 
people say ‘let’s buy consumer loans at 2 
cents on the dollar, you can’t lose money,’ 
well you can still lose the 2 cents, which is 
100 percent of your investment.

Q: Why are they that cheap?
a: If you buy a Brazilian loan, not only 
do you not have the liquidity to trade in 

the secondary market, but recoveries are 
lower than other countries. Once you buy 
a loan you pretty much marry that loan. 

Q: What sectors do you invest in?
a: Distressed usually comes in cycles 
and some industries get more affected 
than others. Right now we’re looking at 
the beef industry. Sugar and ethanol is 
a classic one. Airlines, real estate and 
the mid-sized banks. We’re generalists 
that become specialists. I probably never 
looked at a meatpacker in Europe. Twenty 
percent of the world’s beef production is 
in Brazil, having their ups and downs so 
you’re forced to look at it and after three 
years you become kind of a specialist.

Q: how do you plan to meet all these 
challenges?
a: The bottom line is, we have people 
who have played the Brazilian credit mar-
ket for 10 years. One of the founders of 
JGP for example founded Banco Pactual 
in the 1980s. he has a lot of banking ex-
perience. I’ve been a PM in distressed for 
10 years. While there was no distressed 
in Brazil I was doing distressed in 
Europe. We have four lawyers in house. 
That’s something you need in Brazil. Our 
six credit analysts were not just brought 
from the equities world to do credit. We 
also have adequate liquidity. Most credit 
funds in Brazil are crazy enough to have 
30 days to 90 days liquidity with an asset 
base that is very, very illiquid. So any 
sort of redemptions will kill the fund. We 
have a long-duration lockup structure 
that prevents us from having liability is-
sues where people redeem money and 
we have to sell assets.

Q: Can you do that with local  
regulations?
a: Our fund is the very first, reasonably-
sized onshore locked-up distressed 
fund. It’s regulated by the CVM. All 
investors are onshore.

Q: Can offshore investors access it?
a: Credit funds are taxed 6 percent, so 
foreigners would need to pay 6 percent 
to get in. There are many distressed 
bonds that list offshore if they want to go 
direct or through offshore funds. Banco 
Cruzeiro do Sul is one example of an 
offshore bond. But again, people need to 
be careful when they play the high-yield 
and distressed market in Brazil. Recover-
ies in Brazil are painful and long and a 
lot of the products are new. There could 
be regulatory changes as well. We may 
launch an offshore fund. We need to 
allocate at least 75 percent of the cash 
of the local fund. Once we do that, and 
we have clarity on the taxation for foreign 
investors, it should happen. We have the 
infrastructure to do it.

Q: Where do you see the market going 
in the next year or two?
a: I think credit will continue to grow. 
You’ll see more bankruptcies. You’ll see 
new entrants and new exits. Most funds 
will come without hiring the adequate 
personnel. unemployment is historically 
low so to get qualified people is very 
tough. You’ll have to pay up. Or you’ll 
end up with a lot of not very experi-
enced people in a new environment. 
That’s dangerous.

rafael fritsch, founding partner and CIO 
of Rio de Janeiro-based Jgp Credito root 
Capital, spoke to Nathaniel Baker, editor of 
Bloomberg’s hedge Funds Brief, about the dis-
tressed market in Brazil. Fritsch’s firm, a part-
nership between JGP Credito and Root Capital 
LLP, launched a $250 million fund in June.

SPOTlighT

JgP’s Fritsch on navigating the nascent Distressed Corporate Credit Market in Brazil

Age: 35

education: London Business School (MBA), Pontifical Catholic University of 

Rio de Janeiro

Professional Background: Arrowgrass Capital Partners (2008 to 2012), 

Deutsche Bank (2006 to 2008), Bank of America, JPMorgan. 

hobbies: Futevolei, a combination of soccer and beach volleyball.

2014 World Cup Winner Prediction: Spain 
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Q & A

Q: your strategy is to invest primarily in 
bankruptcies. why this particular part 
of the distressed universe?
a: i think bankruptcy investing is one of the 
classic hedge fund strategies. it’s a source 
of persistent alpha throughout cycles and 
it’s easy to explain why. Take the example 
of a high-yield bond fund manager. Eventu-
ally there will be credits in a portfolio each 
year that will default. Bond fund managers 
are not always in the business of holding 
distressed securities. There may be charter 
restrictions or it may simply be a matter of 
style that they don’t want to show owner-
ship of defaulted assets. So they are going 
to sell those defaulted securities rather 
quickly. That selling pressure can result in 
very inefficient pricing. When a security 
makes the inefficient transition from high-
yield to non-performing, it creates a lot of 
value for distressed debt investors.

Q: that’s your catalyst, then?
a: it’s about the time when we begin to 
accumulate positions. catalyst number two 
is when a bankruptcy court approves a plan 
of reorganization or liquidation, unlocking 
value. in between the two there’s generally 
a two-year process of resolving liabilities, re-
organizing, selling assets and cutting costs. 
One of the great things about bankruptcy 
investing is that much more information 
becomes publicly available relatively quickly. 

Q: so how do you go about choosing 
the instruments that you invest in?
a: When a company files for bankruptcy, 
we spend a lot of time and resources 
examining its business, where comparable 
companies trade, the capital structure, how 
many different entities are involved. We 
spread out its org chart and try to under-
stand the value of every separate legal 
entity in terms of its assets, its liabilities, 
its relationships. certain affiliates might 

depend on inter-company relationships, 
borrowing from others or the other way 
around. Do these entities issue bonds? Do 
they guarantee bonds? Do they pledge any 
of their collateral? How much more unse-
cured debt might be created as a result of 
contracts being renegotiated or rejected?

Q: that’s obviously a lot of analysis. 
how many companies are you invested 
in at one time?
a: i’d say 15 to 25 at a time.

Q: do you specialize in any industries?
a: We really don’t. We view ourselves as 
process specialists. Oftentimes entire indus-
tries will experience stress, so we develop 
experience based on which ones have gone 
through bankruptcy. Over the years we’ve 
invested in a number of financial bankrupt-
cies, typically liquidations such as MF 
global or Lehman Brothers. Occasionally 
financial reorganizations such as ciT. We’ve 
been active in a number of energy-related 
bankruptcies such as Mirant, NRg, Enron. 
We’ve been very active in airline bankrupt-
cies, currently with american airlines, previ-
ously with united airlines, Northwest, Delta. 
We’ve been active in auto and auto-parts, 
most recently gM and Delphi.

Q: do you ever take post-reorg equity?
a: yes we do. in general, our base 
strategy is not to hold post-reorg equities 
for an extended period of time. When we 
receive those equities it is with the view of 
gradually or not so gradually exiting from 
the position. We don’t want to be longterm 
holders. if we don’t see much value, we 

might sell almost immediately. if we see 
value we might allow a few months or a 
quarters for more traditional investors to 
become familiar with the company on a 
post-reorg basis and move the price up. 
We’ve done that in the past. One recent 
example is LyondellBasell industries.

Q: Bankruptcies may have slowed 
down the last year or two. where do 
you see the flow and opportunities?
a: We’re niche players. i certainly men-
tioned some larger bankruptcies but we 
don’t need very large bankruptcies to 
make great returns. We’re very happy 
and comfortable pursuing smaller cases. 
We’ve got some investments in Syms, 
Borders Books and Mervyns for example. 
The number of bankruptcies has declined 
since its peak in 2009 but there is prob-
ably a surprising number of new bankrupt-
cies that are being created. Within the last 
nine months you had Kodak, american 
airlines, MF global, Peregrine Financial 
and just last week aTP Oil & gas. Based 
on the sluggish nature of the recovery i 
think it’s quite likely the default rate will in-
crease from approximately 2.5 percent to 
3.5 percent over the next 12 months. We 
are tracking a number of companies that 
have lower-priced bonds that i think might 
have to restructure in the future.

Q: now i have to ask what companies?
a: if you had asked me last week i would 
have said aTP. i’m going to have to hold 
my firepower, although i think the energy 
sector will continue to provide us with new 
distressed opportunities.

vladimir Jelisavcic, founder of Bowery 
investment management llc, spoke to 
Bloomberg’s Nathaniel Baker about his fund’s 
strategy of investing mostly in bankrupt compa-
nies. Jelisavcic’s New york-based fund launched 
in 2011 and has $110 million under management.

vlad Jelisavcic on distressed investing through Corporate Bankruptcies

Age: 42

hometown: Ossining, New York

Residence: Upper East Side, New York City 

Education: B.S., New York University; J.D., University of Iowa College of Law

Professional Background: Bear Stearns (1993 to 1998), LongAcre Manage-

ment LLC (1999 to 2011), Bowery Investment Management since 2011

Family: Married with four children

Recommended Recent Reading: The Fabric of Reality by David Deutsch
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q: given the issues with libor, does 
this change the mechanics of debtor-
in-possession lending?
a: i have not seen any change in the 
DiP loan process as a consequence of 
all of this controversy surrounding Libor. 
Perhaps it will, but i haven’t seen any 
difference to date. everyone continues to 
use Libor as the key rate.

q: Is there any other benchmark that 
we could use in the dIp market in place 
of libor?
a: historically, the market has used the 
prime rate and the commercial paper rate 
in addition to Libor. But Libor has been 
the key pricing tool in the DiP loan market 
for easily more than a decade. While what 
happened happened, as long as they 
continue to set the Libor rate, i don’t see 
anything changing the useage of Libor as 
the primary method for pricing DiP loans.

q: you started out at Citi in the late 
1970s and this has allowed you to 
see the evolution of dIp lending. will 
the largest commercial banks always 
be the largest source of dIp money? 
Could regional banks come in?
a: They usually get involved if it’s a 
company they have been working with. i 
haven’t seen as many of them jump into 
the DiP loan market just as a business. i 
would be surprised to see regional banks 
get involved with the riskier DiP loans. it 
would be logical to see them get more 

involved in the basic DiP loans. There are 
a lot of lenders in the DiP loan market. 
Many of those lenders occupy a certain 
risk level of DiP lending. The big commer-
cial banks are the ones who are probably 
the most basic of lenders, the ones that 
cross the widest spectrum of DiP loan 
risk. As the risk gets higher, then you start 
to see hedge funds and some private 
equity funds that are willing to provide DiP 
loans at a significantly higher rate, maybe 
Libor priced plus components of equity or 
something like that.

q: hedge funds and private equity 
funds have something like $70 billion 
that is waiting to be put to work. when 
do we get that fire sale in europe?
a: The question will be how the govern-
ments support the euro. So if it goes in a 
very negative direction we might see a lot 
of companies fail and, as a consequence, 
there would be a lot of restructuring work. 
if it goes the other direction with strong 
government support you will see a much 
smaller restructuring opportunity. it is very 
much driven by government intervention 
and political intervention. That will dictate 
what kinds of opportunities will exist.

q: what’s your outlook on Chapter 9s? 
a: A lot of cities have very large liabilities 
and not an obvious way to meet those 
liabilities. it is all different. you do have to 
think in a different way with a municipal 
restructuring. A corporation is a corpora-
tion, but these cases involve real people 
with real issues. 

q: does the u.s. high-yield market stay 
open for european issuers?
a: The u.S. has a highly developed high-
yield market with a giant advantage. The 
advantage is that we have bankruptcy 
laws. When you are looking at high-yield 
investments you know there is a forum to 
deal with any issues you might face with 
a borrower. europe is not set up that way. 
The bankruptcy laws vary widely and are 
not as uniform and not as user friendly. 
The use of our bankruptcy laws really has 
been fully vetted from a case perspec-
tive. People test the theories relatively 
regularly; theories on how to interpret 

the law have been seen in many cases 
and judges have ruled on them. Lenders 
can look at those rulings and say ‘okay, 
i need to think about my loan with that 
ruling in mind.’ in europe they don’t have 
the history and case law to help interpret 
what the statute looks like. Lending [in the 
u.S. high-yield market] is open to any-
body, depending on what the risk profile 
is. Somebody who lends money can lend 
to the most difficult company in the most 
difficult economy if they have the terms 
they need.

q: which industries in the u.s. are 
under the most pressure?
a: energy appears to have had a funda-
mental shift due to many issues, including  
fracking. That’s allowed for an opening 
up of u.S. gas fields that brought about 
lower gas prices which affects all com-
peting markets and which is why you 
see coal companies experiencing some 
issues. That’s an industry issue versus an 
economy issue. you are seeing a change 
in the industry. When you are looking at 
where the restructuring comes from it’s a 
variety of places; a key source is just an 
industry going through a change. 

q: any other industries?
a: Definitely healthcare. We continue to 
see media – anything being hurt by the 
switch to digital. We will continue to have 
real estate because that is going through 
a variety of issues. And the real ques-
tion is ‘Where does our economy go from 
here?’ which is, of course, anybody’s 
guess and i suppose the election will 
have some impact on it. if the euro really 
struggles it will have a major worldwide 
impact, including on the united States. 

q: you were involved with mohegan 
sun’s restructuring. I noticed more of 
the native american casinos are run-
ning into trouble, just like other casino 
businesses. But you have to contend 
with different rules. Can you apply 
the basics of Chapter 11 with native 
american casino? It has to be a little 
trickier — no?
a: By definition the native American 

Q & a

Libor remains a key 
pricing tool for loans to 
bankrupt companies 
despite an investigation 
of at least 12 banks for 
manipulating Libor, says 
timothy Coleman, 
senior managing director 
and head of restructur-
ing and reorganization at 
The Blackstone Group. 

Coleman said in an interview with Aleksandrs 
rozens that he expects more Chapter 9 bank-
ruptcy filings and restructurings within energy, 
media and healthcare industries. “energy 
appears to have had a fundamental shift due 
to many issues including fracking,” he said.

Blackstone’s Coleman: Libor Remains key Pricing tool for Debtor in Possession Finance
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casinos are sitting on tribal lands and 
the tribal lands do not have the concept 
of bankruptcy. They are not subject to 
the u.S. bankruptcy code. Also nobody 
other than the indian tribe can own the 
equity of a casino on tribal lands. So, 
you cannot have a debt conversion in 
the way we normally see in distressed 
situations. So, those two factors really 
drive a very different process. Credi-
tors can’t force anything; the tribe can 
be in default but creditors cannot seize 
anything. So, it puts the two on very 
equal footing in the negotiations. As a 
consequence the deals tend to take lon-
ger. Creditors get very frustrated by that. 
Creditors are used to saying to compa-

nies 'if you don’t do this, you’ll have to 
file for bankruptcy. And if you have to file 
for bankruptcy, the equity is wiped and 
i’ll own it’ — the typical distressed fund 
holders’s comments. That doesn’t work 
in an indian casino. you end up having 
to have a negotiation where the equity 
will always be continuing in an equity 
position. Then, the question is what do 
you try to do to change the distressed 
situation? There are no rules. Now, with 
Mohegan they had very good cash flow. 
it’s a very well-run casino, the manage-
ment team is very strong. it was mostly 
about moving maturity dates.

q: do you expect more of these native 

american casino restructurings?
a: yes, it seems likely to continue.

q: we’ve seen a couple of large Chap-
ter 11s but the overall volume of filings 
is down. do you expect it to keep 
trending lower?
a: our business is up year over year. We 
are involved in resCap and patriot Coal, 
by example. i think our market will be as 
strong as it was last year but it just may 
not be in the bankruptcy courts. i don’t 
measure whether the business is from 
Chapter 11 filings; there have been some 
gigantic out-of-court restructurings that 
never saw the light of day.

Q&a…
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Q: what are you seeing in terms of real 
estate restructurings?
a: Most of the CMBS deals had limita-
tions on extensions, on average two 
years. Some had three-year extensions. 
What we’re seeing now is these consen-
sual restructurings that were done early 
in the cycle are reaching the end of their 
extension periods. We think hospitality 
and other assets will become available as 
we reach the end of the CMBS exten-
sions. CMBS debt that is available for 
refinancing is relatively inexpensive, but 
the amount of CMBS debt is more con-
strained than it used to be.

Q: what other sectors are seeing re-
structurings?
a: We are not seeing an across-the-board 
restructuring wave. Debt is so inexpensive 
that companies are finding ways to get by, 
so to speak, and of course the high-yield 
market has been an actively employed 
resource to refinance debt. We’re not see-
ing a global wave of restructurings that 
is systemic. We are seeing a much more 
episodic restructuring environment, often 
based on a company’s particular issues  
combined with the inability for that busi-
ness to refinance debt. it is a much more 
haphazard market.

Q: what are the common denominators 
for troubled companies?
a: We’ve been searching for that as well. 
Obviously, high leverage and a need for 
new capital are two common character-
istics.  A business may be cyclical and 
requires new investment or a new capital 
need can arise from regulatory or other 
issues. Let’s take an obvious example - 
healthcare. We are seeing an uptick in the 

healthcare space, certainly in the middle 
market. People are struggling with the 
mandates on data storage and electronic 
record keeping. you are seeing people 
struggling with the costs and uncertainty 
in dealing with Obamacare and compet-
ing in the ever-decreasing reimburse-
ment environment. it’s the uncertainty 
about where reimbursement rates are 
going to be and what the new protocols 
will be. it’s very hard to make significant 
investment in these areas without being 
uncomfortable. Think about radiology. it 
costs hundreds of millions of dollars to 
build some of these centers. How are 
you going to be reimbursed? And, what 
are these reimbursement rates going to 
be? Who will be your payor? Are your 
relationships with HMOs still good? i’m 
not saying there is a wave of healthcare 
restructuring coming, but what we are 
seeing is that middle market companies 
are more impacted and it’s more difficult 
to get them the cash they need. Coal may 
be an area where there is an industry-
wide shake-up if natural gas prices stay 
low and taking coal out of the ground 
becomes more expensive. We are also 
seeing more financial institutions work. 
Money managers are subject to faster 
swings in their assets under management 
[AUM]. Money is more hot these days 
so you have less stability. it can be ugly 
when the capital structure needs to shrink 
to accommodate the new AUM reality.

Q: what are other factors adding stress 
to the financial sector?
a: We’re seeing greater regulatory scru-
tiny. it is a generally a more difficult envi-
ronment to be doing business because of 

increased scrutiny and a lack of clarity.

Q: for money managers, a low rate 
environment can’t be helping either.
a: They still get their fees on AUM. it does 
not help if they are not growing their as-
sets. in the old days investors were stable 
and you could at least count on growth 
from the reinvestment of the interest 
on the bond portion portfolio. in today’s 
environment, you have to stretch more for 
yield or not grow.

Q: houlihan once had a sovereign re-
structuring group. are you getting back 
in to that?
a: We don’t see a huge opportunity in 
sovereign restructuring. it’s relatively low 
margin, and high, high touch work that, 
in light of our lack of underwriting and 
distribution, has not been an attractive op-
portunity for us. We are active in situations 
that involve sovereigns etc., but we are 
not actively looking to rebuild a dedicated 
a sovereign group.

Q: if the appetite for high yield among 
investors stops, do you expect an up-
tick in restructurings?
a: if rates went up a little bit and the high-
yield market stopped growing, there’d be a 
huge increase in restructuring work.

Q: how long will it take to see a com-
plete wind down of the Lehman estate? 
a: When you say complete – that will take 
years. it looks like they are moving ag-
gressively on a number of items. i would 
say two to four years should be a safe 
estimate to be substantially completed. 

Q & A

Commerical real estate restructurings likely 
will pick up because the commercial mortgage 
backed bond market does not have as much 
capacity to finance new loans and lenders are 
not as readily extending mortgages for com-
merical properties, saul Burian, a managing 
director at Houlihan Lokey, tells Bloomberg 
Brief’s Aleksandrs Rozens. Burian also said 
his firm is not actively seeking to rebuild its 
dedicated sovereign restructuring group.

houlihan’s Burian: hospitality, healthcare and Coal Companies Top Restructuring Candidates

education: B.A. Yeshiva University, J.D. Columbia University School of Law

professional Background:  Partner at Kramer Levin Naftalis & Frankel 

where he specialized in creditors’ rights and bankruptcy

Family: Married. Five children

hobbies: Golf, sailing and tennis

Favorite nYC Restaurant: Candle 79 for vegetarian and Prime Grill for steak
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